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Current Lopics. | 


A very interesting adjudication as to the 
civil liability of a physician or surgeon for | 
deserting his patient, was rendered recently 
by the California Supreme Court. The facts 
of the case, for which we are indebted to the 
San Francisco Examiner, appear to be that | 
Dr. P. H. Flood, something over a year ago, 
was called to attend Mrs. Margaret A. Lath- | 
rope in childbirth. An operation was deemed | 
necessary by him, but the woman’s screams | 
interfered with the application of the neces- | 
sary instruments, and her conduct became so | 
abstreperous, through nervous excitement, | 
that he threatened to leave her if she did not | 
desist. Later on, the woman’s conduct being 
no less refractory, he carried out his threat 
and left the room and the house, although the 
husband followed him to the door, begging 
him not to go. ,Another surgeon was at once 
summoned, but it was more than an hour 
before he arrived, the patient meanwhile 
undergoing great agony. The second surgeon 
completed the operation, and saved the 
mother’s life at the expense of that of the 
child. Mr. and Mrs. Lathrop sued Dr. Flood 
in the Superior Court and obtained a verdict 
for $2,000. Dr. Flood appealed the case to 
the Supreme Court, which tribunal affirmed 
the lower court’s action, saying, in part: 


It is undoubtedly the law that a physician may 
elect whether or not he will give his services to a 
case; but having accepted his employment and en- 
tered upon the discharge of his duties, he is bound 
to devote to the patient his best skill and attention 
and to abandon the case only under one of two con- 

Vou. 63.— No. 6. 
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ditions: First, where the contract is terminated by 
the employer, which termination may be made im- 
mediately. Second, where it is terminated by the 
physician, which can only be done after due notice 
and an ample opportunity afforded to secure the 
presence of other medical attendance. * * * He 
can never be justified in abandoning the case as did 
this defendant, and the circumstances show a neg- 
ligence in its character well-nigh to brutality. 


This characterization of the defendant’s 
action does not seem to us at all too severe, 
nor does the verdict appear to be excessive, 
when all the circumstances are considered. 
However annoying and exasperating the 
patient’s conduct may have been to him, he 
should have remembered not only her irre- 
sponsibility under the distracting circum- 
stances of childbirth, but his own personal and 
professional responsibility. Happily, there are 
few physicians or surgeons who would so far 
forget their sacred duties under like condi- 
tions, but for these the verdict in this case 
cannot fail to serve as a strong deterrent. 


An adjudication upon the subject of the 
rights of a person who boards an open trolley 
car, pays his fare and rides on the side-step, 
for the reason that there is no room for him 
either inside the car or on the platform, was 
rendered recently by the Supreme Court of 
Pennsylvania, in the case of Bumbear v. 
United Traction Company. It appeared in 
evidence that the car, being completely full, 
the plaintiff had stood, as usual, on the side- 
step, with a number of other passengers; that 
the conductor took his fare and made no 
objection to his remaining there. At a place 
where the street described a sharp curve, the 
tracks were so near one side of the street as 
barely to leave room for a wagon between the 
tracks and a hotel, and in this narrow space 
ice wagons were generally standing in the 
morning. On this particular morning an ice 
wagon was so near the tracks as to project 
over the side-step of the car. It also appeared 
that the motorman, who could have seen the 
wagon a block distant, was signaled by the 
driver of the ice wagon to stop, but did not 
do so. The result was that the hub of the 
wheel struck the plaintiff and injured him. 
The court held the rule to be that, although 
the side-step is not a proper and safe place for 
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a passenger to stand, when, as in this case, | that he was excluded from any further com. 
the passenger, by invitation of the conductor | pensation. The learned judge (Bucknill) held, 
or with his knowledge and assent, and from | however, that it was a question of fact to be 
necessity because of the want of sitting or | decided by a jury whether the plaintiff haq 
standing room inside the car, rides on the | entered into a contract to accept the £190 in 
side-step, he is entitled to the same degree of | full satisfaction of all damages sustained, or 
diligence to protect him from dangers which | to be sustained, by him, from the injury, or 
are known and may be readily guarded | whether he merely took the money as com- 
against, as other passengers. Hence, the | pensation for the injuries which had been 
court left the question of the motorman’s | brought to his knowledge, and would have 
negligence to the jury. refused to take it if he had thought it would 
prevent him from obtaining anything for an 
injury which had remained undisclosed and 








The Solicitors’ Journal (London), calls | declared itself afterward. In commenting 


attention in a recent issue to a case (Ellen v. 
The Great Northern Railway Co.), in which 
this very interesting question was involved: 
In what circumstances can a wrongdoer be 
made to pay damages twice for the same 
wrongful act? The plaintiff, a postal sorter, 


upon this decision, the Solicitors’ Journal 
says: 

The decision of the learned judge appears to be 
based upon the familar rule that a receipt is an 
admission only, and not a contract, and that the 
party signing the receipt is at liberty to explain or 
contradict anything which is stated in it. One or 





having been injured by a collision on the | two cases were cited in the argument; but the whole 
defendant’s railway, was attended by a physi- subject was most carefully examined and explained, 
cian for concussion of the brain and shock to | 25 far back as 1871, by Mellish, L. J., in Lee y, 
the system, and was also examined by a doctor | Lancashire and Yorkshire Railway Co. (L. R., 6 


‘ _Ch. App. 527). A case like that of the plaintiff 
on behalf of the railroad company. Under | will always excite sympathy, and a railway company 


the plaintiff's instructions, at a later date, his | is at a disadvantage where it is submitted to a jury. 
solicitor accepted £190 from the company and | But it must be remembered that the payment of 
signed the following receipt: “ Received of money to the plaintiff was intended to secure the 


the Great Northern Railway Company, the 
sum of £190, in full satisfaction and discharge 
of all claims, legal and medical charges 
included, in respect to injuries sustained by 
Mr. T. E. J. Ellen, near Babworth crossing, on 
the 16th of March, 1899.” Soon after receiv- 
ing the money, and returning to his work, the 
plaintiff's eyesight began to fail, so that in 
February, 1900, he was dismissed from his 
employment, and afterward became totally 
blind. Thereupon he commenced the present 
action against the company to recover com- 
pensation in addition to the amount which 
he had already received, alleging that his 
blindness was due to the injuries which he had 
sustained by the collision. It was admitted 
that neither the plaintiff nor his physician 
knew, or had reasonable grounds for suppos- 
ing, when he received the money from the 
company, that his eyesight had been affected 
by the injuries sustained. The contention of 
the company was that the acceptance of the 
money by the plaintiff amounted in law to a 
satisfaction of the whole cause of action, and 


| company from an action for damages, and that if he 
| had recovered any damages for injuries to his per- 
son, he could not have maintained a further action 
for fresh bodily injuries caused by the same act of 
negligence merely because they had been discovered 
or developed subsequently. If a simple memo- 
randum of agreement, stating that the company had 
agreed to pay a person injured by accident a certain 
sum, and that he agreed to accept it in full satis- 
faction of all damages sustained, or to be sustained 
by him were to be tendered to that person, he 
would probably sign it without any mental reserva- 
tion. And in such a case, always assuming that 
there was no evidence of fraud the agreement would 
be a bar to further proceedings. 





A case recently decided by the United 
States Circuit Court, sitting at New Orleans, 
involved the important question of sales by 
neutrals to belligerents. It turned on the 
'proper interpretation of Article VI of the 
treaty of Washington, providing for the sub- 
mission of the Alabama claims to arbitration. 
The article declares, in effect, that a neutral 
government is bound to not to permit either 
belligerent to make use of its ports or waters 
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as the base of naval operations against the 


other, “ or for the purpose of the renewal or | 
augmentation of military supplies or arms or 


the recruitment of men.” In dissolving the 
temporary injunction which had been obtained 
to prevent the shipment of horses and mules 
from New Orleans to South Africa for the use 
of the British army, by Gen. Samuel Preston, 
of the Boer army, Consul-General Pierce, of 
the Orange Free State, and Edward Van 
Ness, of New York, the court held that the 


transactions between citizens of the United | 


States and officers or agents of the British 


government were purely private mercantile | 


matters, over which the judiciary had no jur- 
isdiction, the horses and mules being bought 
in neutral territory. Judge Parlange, among 
other things, said: 


possible in practice. The law of nations, therefore, 
respecting the rights of those at peace, does not 
require from them such an internal derangement in 
their occupation.’ To the same effect are numerous 
expressions and declarations to the executive de- 
partment of the government from the earliest period 
of the country to the present time.” 


———-4- —— 


THE FEDERAL CONSTITUTION, ITS ORIGIN, 
GROWTH, DANGERS AND POWERS. 





[Third Paper. ] 


By JoHN FREEMAN BAKER. 


IV. Civil Service Reform. 


A general reformation in the civil service is the 
therapeutics for much of our political evils. As to 


|the best mode of administering the remedy, how- 
| ever, is the perplexing problem before the country. 


Among the causes of our public distemper may 


“If the complainants could be heard to assert | be mentioned a too grasping tendency for political 


here rights personal to themselves in the treaty | office; there are too many sinecures; too many who 
invaded, and if the mules and horses involved in this | live upon the government without giving an equiva- 
cause are munitions of war, all of which is dis-| lent for it, all which tends to breed political cor- 


puted by the defendants, it would become necessary 
to determine whether the United States intended, by 
the declaration of the treaty (of Washington, May 
8, 1871), to subvert the well-established principle of 
international law that the private citizens of a neu- 
tral nation can lawfully sell supplies to belligerents. 

“Tt is almost impossible to suppose, a priori, that 
the United States would have done so, and would 
have thus provided for the most serious and exten- 
sive derangement or the injury to the commerce of 
our citizens, whenever two or more foreign nations 
should go to war; and it would seem that there is 
nothing in the treaty, especially when its history 
and purposes are considered, which would warrant 
the belief that the United States insisted upon 
inserting therein a new principle of interna- 
tional law from which the greatest damage might 
result to the commerce of this country, and which 
was absolutely different from and antagonistic to 
the rule and policy which the government of this 
country has heretofore strenuously and invariably 
followed. 

“The principle that neutral citizens may lawfully 
sell to belligerents has long since been settled in 
this country by the highest judicial authority. 

“The principle has been adhered to by the execu- 
tive department of the government from the time 
when Mr. Jefferson was secretary of State to the 
present day. Mr. Jefferson said, in 1793: ‘Our 
citizens have always been free to make, vend and 
export arms. It is the constant occupation and live- 
lihood of some of them. To suppress their callings, 
the only means, perhaps, of their subsistence, be- 
cause a war exists in foreign and distant countries 
in which we have no concern, would scarcely be 
expected. It would be hard in principle and im- 





ruption and decadency. While a fair and just com- 
pensation ought to be paid to officials in the employ 
of the government, if their pay be disproportion- 
ately large, it necessarily creates a clamor and strife 
—a race for preferment. Certain grades of officials 
are too often changed in this country perhaps to give 
a healthy zest, a smoothness and stability to the 
administration of our governmental affairs. The 
professional office-seeker obtaining place, strives 
and connives to make as much money as possible 
out of it, always having uppermost in view the brief 
duration of his term of service. We believe that 
political economy should be the text-book of our 
legislators, for they seem to have forgotten, in a 
degree at least, that any such science ever existed. 
As expenses vitiate the dignity of the individual, so 
do they eat out the vitality and life of a State or 
nation — sapping it to the core, until finally, as was 
once the case in ancient Rome, all things become for 
sale. Much of our national, municipal and indi- 
vidual extravagance has been, perhaps, the result of 
the unhappy rebellion, causing as it did, a general 
inflation in money values, and engendering a thirst 
for speculation and a clamoring for wealth, and 
making many disastrous inroads into and upon the 
cardinal principles on which our government was 
founded. 

The pseudo patriotism which is sometimes 
evinced in the character of officeholders we have 
mentioned, a patriotism which extends no deeper 
nor loftier than pelf and self, is wittily, though 
truthfully, rendered by Mr. Birdofredom Sawin, 
where he says, “they reverence Uncle Sam, par- 
ticularly his pocket.” The president of the United 
States has the right to nominate, and by and with 
the advice and consent of the senate, to appoint, 
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ambassadors, other public ministers and consuls, | 


judges of the Supreme Court, and all other officers 


otherwise provided for, or established by law; and 
the congress may vest the appointment of such in- 
ferior officers as they think proper in the president 
alone, in the courts of law, or in the heads of de- 
partments; having power to fill all vacancies that 
may happen during the recess of the Senate, by 
granting commissions which shall expire at the end 


of its next session. The right of removal of officials | 


by the president was exercised more or less from the 
establishment of the government, down to 1867, 


when a collusion arose between the congress and | 


President Johnson. And while it was fundamentally 
intended to make appointments rest and depend 
upon individual honesty and political fidelity, the 
evil rule inaugurated and acted upon by President 
Jackson, in 1829 — of rotation in office, of removing 
officials solely on the ground of political interests — 
has been in some administrations too strenuously 
adhered to, and has worked most injuriously to the 
best interests of the country. Such a rule is based 
upon the pernicious political motto — “ To the vic- 
tors belong the spoils.” The law of 1862, a kind of 
war measure, which gave the president the power to 
dismiss any civil officer, when, in his judgment, it 
would promote the general welfare, may have been 





wise at that time, though an extra-executive power; | 


but it was short-lived, for about two years later, 
an act was passed which provided that, a dismissed 
officer might demand a court-martial, and if found 
not guilty, the order should be declared a nullity. 
Such a measure in times of peace, would indeed be 
just cause for the people to become exercised for 
their liberties. 

In his “ Life of Jackson,” Mr. Parton, touching 
upon the new departure or order of things inaugu- 
rated by President Jackson, observes: “It cannot 
be denied that, in the first month of his administra- 
tion, more removals were made than had occurred 
from the foundation of the government to that 
time.” The principle acted upon by Jackson was, 
that partisan services should be rewarded by public 
office, though it involved the removal of competent 
and faithful incumbents. Colonel Thomas H. 
Benton has somewhere recorded the estimate that 
the removals by Jackson during one year, num- 
bered nearly or quite seven hundred. A procedure 
which will compare favorably for its injustice to that 
«during the administration of the “ King’s friends,” 
Gescribed by- Macaulay in his essay on the “ Earl of 
Chatham,” where he declares that great numbers of 


laborious clerks were deprived of their bread, merely | 


because they owed their situation to the recom- 
mendation of those who were against the peace 
with France and Spain. It is mentioned in Parton’s 


Life of Jackson, that terror reigned in Washington 
in 1829, to the extent of making men afraid to trust 
their neighbors, as a word dropped in the street 
might be repeated at headquarters and decapitation 
would follow. Such a policy as that, tended to cor- 





—. 
— 


rupt the civil service unnecessarily, because it made 


| official positions depend upon zealous partisanship, 
of the United States, whose appointments are not | 


, Curtis as chairman of such committee. 





gauged by the individual will or nod of the presi- 
dent. It is to be regretted that such pernicious 
example has been too often followed to make a 
healthy condition in the body politic, for men 
naturally come to believe that honesty, capacity and 
fidelity to the government are not the guaranty for 
permanency of public place; and so the logical 
sequence has been that they become grasping so 
soon as they enter upon their duties, practicing all 
the demagogical arts and maxims of the system. 
So long as such an emasculating principle obtains, 
our civil service would not and could not be attrac- 
tive to high-minded, honorable and worthy men. 
And thus, President Grant, realizing the corrupting 
influence of such a system in his message of Deeem- 
ber, 1870, declared that “the elevation and purifica- 
tion of the civil service of the country will be hailed 
with approval by the whole people of the United 
States.” A law was soon afterward passed, author- 
izing the president, with the aid of such persons as 
he might select, to make rules for a reformation in 
that direction, and he selected Mr. George William 
In the 
“ Journal of Social Science,” for May, 1876, may be 
found the rules as enunciated by that committee, 
(given in an address delivered by Mr. Dorman B, 
Eaton, of New York), the objects being to give 
scope for honorable ambition, reward to unobtrusive 
merit, and to check the abuse of federal officers in- 
terfering too much in State politics. The rules 
recommended by the committee and promulgated by 
the president, required written evidence of fitness for 
every appointment; prohibited removals for the 
mere purpose of giving place to another; to appor- 
tion the appointment in the five separate districts 
into which the country was divided; to decentralize 
affairs; to take the whole light-house service out of 
politics, and faithful qualities and special capacity to 
be required for such positions. 

When we consider that the whole iumber of 
officers of the civil service in 1867, according to 
the report of Mr. Jencks, was 53,000, and their 
annual compensation about $30,000,coo, and when we 
realize that at the present time these figures are sev- 
eral times doubled, we can readily imagine how a 
corrupt principle governing those appointments 
would work most injurious results to the whole 
country. In his letter of acceptance, President 
Hayes, in effect, said, that the rule of the early 
presidents should be the governing rule with us; 
that honesty, capacity and fidelity should constitute 
the real qualifications for office, and that a civil 
service organized upon a system which should 
secure purity, experience, efficiency and economy, 4 
strict regard for the public welfare solely in appoint- 
ments and unsparing prosecution and punishment of 
all officers who betray their trust, we may reason- 
ably hope that the second century of the republic 
will be pre-eminent as an era of good feeling, 
progress, prosperity and happiness. 
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The wise spirit of President McKinley seems to | 
have been infused in the several departments of the | 


government during the past four years. 

It is desirable and proper that a high regard | 
should be placed upon the personality of officials, | 
for the character of the public service generally de- 
pends upon the officials and employes. 

President McKinley, in his wise, masterful and 
satisfying inaugural address, on the 4th of March, | 
1901, on this general subject, briefly said: 

“While the congress determines the objects and 
the sum of appropriations, the officials of the execu- 


tive departments are responsible for honest and | 
faithful disbursement, and it should be their con- | 


stant care to avoid waste and _ extravagance. | 


Honesty, capacity and industry are nowhere more | 


indispensable than in public employment. These | 
should be fundamental requisites to original appoint- | 
ment and the surest guarantees against removal.” 


The key-note of reform was also touched by a| 
former secretary of the interior, who declared that | 
no clerk should be removed from his place except | 


for cause proved before an impartial tribunal, always 


giving to the accused the right of being heard in his | 


own defense. 

Employes under the government are to a large 
extent keepers of the public property, and for that 
reason too much discrimination cannot be exercised 
in selecting and dismissing them. 

A subject of considerable interest and quite ger- 
mane to civil service reform, is that of “ senatorial 
courtesy,” so called; that is to say, of senators re- 
fusing their vote for confirmation of any presiden- 
tial nominee for office unless such nomination be 
approved by the senator or senators from the State, 
in which the duties of the office are to be discharged, 
if one or more of the senators from the same State 
were of the same political party as the majority of 
the senate. As to the selection of State officers the 
custom or principle seems to be defensible, but in 
the selection of a cabinet officer the same reasons 
or rules are not quite as cogent or applicable. 
Wager Swayne, ina letter in the New York Tribune, 
March 9, 1901, on this general subject, took occasion 
to say: 

“In the Democratic party we have seen this car- 
ried a step further. 


of New York who was personally unacceptable to 
our senators, who at that time were Democrats like 


himself; and although the functions of the office | 
were not local, but national, their Democratic col- | 


leagues joined them in preventing confirmation. 
Even that party, in Judge Gresham’s case, allowed 
Mr. Cleveland to nominate to the chief place in his 
cabinet a gentleman who at that time was scarcely 
known as a member of the party, if, indeed, he was 
such. 

“Until now, however, it has not been asserted 
that a cabinet officer should not be selected from 
among the citizens of a State except with the ap- 
proval of the senators of that State, if of the same 


Hon. | 


President Cleveland nominated | 
to the Supreme Court of the United States a citizen | 


party with the president. His relation to his 
cabinet officers is eminently personal and confiden- 
tial. The most thoroughgoing champion of civil 
service reform admits that any public officer of 
such a grade as to have confidential secretaries is 


| entitled to a conclusive presumption of their merits, 


so that the ordinary tests of fitness need not be ap- 
plied as a condition precedent to taking office.” 
When a cabinet officer, the secretary of war, for 


|} example, selects and desires a given person as his 


assistant, and that person is by education, experi- 
ence and character qualified for the office, it seems 
“humiliating and oppressive ” that the wishes of the 
cabinet officer should be thwarted, disregarded or 
subordinated to those of the senators of the same 
State of the person so desired. 

[While on this general head of civil service reform, 
and as in a note, may we not briefly touch upon a 
subject — and which we trust will not be considered 
too much of a digression from the question under 
review — the elective system, as to the judiciary. 

A palpable evil in the polity of our State govern- 
ment, is the system of electing judges by popular 
vote. It necessarily makes the judicial office de- 
pend upon political favor and party will; thus en- 
gendering and creating a sycophantry to party, or to 
a political ring, weakening and, sooner or later, 
warping the independence of the incumbent, as well 
as the respect and honor of the office. 

If we were to abolish the elective and adopt in its 
stead the appointive system, such, in effect, as ob- 
tained in this State prior to the Constitution of 1846, 
and which system exists and has always existed with 
great satisfaction in Massachusetts, it would, with- 
out doubt, tend to purification and beneficial results, 
as well as to the dignity of the profession, The 
, bar ought to be the best judge as to the fitness of a 
| man for the bench. If the selection were left to the 
| bar, and the appointment made by the executive of 
| the State, the people’s respect for the judiciary 
| would rise to a higher level. 

Thirty-five years ago, at a meeting of the bar of 
| the city of New York, for the purpose of forming the 
Bar Association, the general object being to im- 
| prove and elevate the profession, Mr. James Emott, 
| who was chairman of the meeting, took occasion to 
say, referring to the Constitution of 1846, which 
gave us the elective judiciary system, that: “It 
broke down the bar and destroyed, in effect, so far 
as the courts and the laws were concerned, what was 
then the profession of the law. * * * The judges 
are and will be just what those who really made 
'them wish them to be. How great a power this 
| power to make the judges of a country is, whether in 
responsible or irresponsible hands, no man who has 
thought at all upon the history of the past or the 
condition of the present is ignorant. At the same 
meeting Hon. Samuel J. Tilden, said: “I felt in 
1846, when we embarked in that great revolutionary 
change in the judicial system which was made by 
| the Constitution of that year, that it was extremely 
‘likely that the system itself would develop evils 
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under which human society could not well get 
along. I remember with the utmost satisfaction that 
section by section, in every part and in the aggre- 
gate, I recorded myself against the whole thing.” 
Several other eminent lawyers at the meeting ex- 
pressed themselves in a similar way. That the de- 
cline of respect for the bar, they said, had been 
going on ever since, and the most prominent of the 
causes of the decline was to be found in the revolu- 
tionary changes made in 1846; that it gave almost a 
death blow to the legal profession; it diminished the 
influence of the bar; it diminished the respect for 
the courts. 





fact that the distinction between counselor and | 


attorney was abolished, but from the fact that the 
bar became commonized, and the selection of the 
judiciary thrown into the great maelstrom of 
politics, giving to the bench and bar a commercial 
and political aspect and coloring altogether damag- 
ing. ‘Since the adoption of the Constitution of 
1846,” said the ALtsany Law JourNaL, in 1870, 


” 


| free from stagnation. 
This decline was not owing alone to the | 


naturally divide into two parties, one for keeping 
things as they are, the other for making them better, 
While one is always looking back upon the lights 
the world has already passed—the other with 
prophetic vision catches the rays of a new constel- 
lation just dawning upon it.” It needs no prophecy 
to tell us which of the two great political parties 
caught the rays of the new constellation of progress 
and liberty. And who shall say but that in the main 
political parties are beneficial to the country, in that 
they tend to keep the stream of politics pure, and 
They have contributed splen- 
did talents and patriotism for the administration and 
conservation of our government during the past cen- 
tury. The contest of parties was exhibited on the 
threshold of our government upon the question of 


| State sovereignty; many pure and noble men main- 


touching upon the election for Court of Appeals | 


judges in that year, “the decisions of the Court of 
Appeals have not been received, at least outside 
of our own State, with that respect and acquiescence 
which, prior to that time, had always been accorded 
to the decisions of our court of last resort. This 
was from no fault or failing in our judges, but from 
the radical defects in our judicial system.” 

If the influence of the bar would be greater under 


would be, than under the elective system, then it 


appointive system is far preferable, and we hope in 
our day to see the 
amended in this particular.] 


V. The Crises of the Government. 


In a government both stable and free, there will 
always be differences of opinion, the pride of which 
will often generate contests and inflame them with 
bitterness. The sovereign power though nominally 
in the hands of all the people, in a federative govern- 
ment, is effectively within the grasp of a few, yet if 
the system be perfect neither intrigue nor machina- 
tion can disintegrate it. 

While the crises through which we have passed 
have been multiform, the Constitution has been 
maintained intact, no blow of detriment having in 
any sense impaired or weakened the faith of the 
people in the beneficence of the institution; and this, 
notwithstanding there have ever existed two 
dominant political parties more or less hostile to 
each other, commencing demonstrably in the mem- 
orable presidential canvass of 1800, when Jefferson 
and Burr contended for the mastery. 

In general terms it may be said that the principle 
of the one party has been to keep things as they are, 
and of the other to go on advancing, guided by the 
lights of experience, to higher and more sublime 
reaches of grandeur. It was well said by a states- 
man of the last century, that: “ Free communities 





Constitution of the State | 


taining that the States by ratifying the Constitution 
had not thereby surrendered any essential elements 
of sovereignty, but that the States possessed all 
the powers which inhered to them under the con- 
federation, while others as ably argued that, the 
States not only surrendered their sovereignty in 
national matters, but bound them to a Union in- 
destructible and indissoluble — a question which en- 
grossed the minds of statesmen more or less 
intensely down to the war of 1861. It was the issue 
of 1800, and emphatically so in 1820, when the coun- 


| try was threatened with civil war, which was averted 


| by the Missouri compromise advocated by Henry 
the appointive system, as it seems to us it certainly | 





Clay. It was raised and met again in 1832, when 


| one State maintained the right of nullification to the 
would seem to follow as a logical sequence that the | 


extent of setting the laws of the government at de- 
fiance, a crisis which demanded the _ unalloyed 
patriotism of the people, and which called forth the 
masterful effort of Webster, who exhausted the sub- 
ject and silenced the voice of the State rights men 
on that disturbing and distracting question — Hayne 
was vanquished. In 1856, it was again the all- 
absorbing issue when the Lecompton Constitution 
was proposed and a struggle ensued in Kansas as to 
whether it should be a free or a slave State; and 
finally, it was met by. arms in a gigantic civil war, 
the result of which is well known to the civilized 
world. 

In discussing this general subject, a writer in the 
Federalist observes that it is easier for the State 
governments to encroach upon the national authori- 
ties, than for the general government to encroach on 
State authorities, as an immediate influence is exer- 
cised over the people by the State — which may be 
said to have been evinced in certain localities prior 
to 1860. Such was the inherent weakness and cause 
of decadency of some of the ancient republics. The 
people’s affection for the government is often ‘weak 
or strong, in proportion to the geographical distance 
from its immediate authority a reason why in a 
federative government all the power and authority 
which is compatible with the system should be 
accorded to the central organization. The Am- 
phictyonic Council, which became a victim to 


Macedon — and the Achxan League of the Grecian 
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republics, supply valuable instruction, and were | 
familiar to our patriot fathers in establishing the | 
Federal Constitution. In those confederacies the 
more powerful members, instead of being kept in 
subordination, tyrannized over the rest, and hence 
their internal distempers and ultimate destruction. | 
And such was the apprehension on the part of the 
smaller States under our Articles of Confederation, 
while the Constitution, it was believed, would 
remedy the evil. And so it did. A confederacy, or 
government, without a coercive principle, cannot 
long endure, as federal bodies tend rather to anarchy 
among the members than to tyranny in the head, as 
was demonstrated in the Achzan League. 

It may, perhaps, be stated as an axiom, that ignor- 
ance is the enemy of freedom. For, if we examine 
the character of the adversaries of freedom, while 
some will be found as deserters from the camp of 
men of education, in general it will be found that 
the enemies of freedom are the enemies of knowl- 
edge, enlightenment and virtue. Thus, if our in- 
stitution be overthrown at any time, that result will 
doubtless be caused by corruption and ignorance 
among those who control the affairs of government. 

The struggles through which our republic has 
passed, have been caused, not so much from ignor- 
ance of its members, as from incompatible elements 
within it and the incompleteness of the system, and 
thus, they have tended to make it stronger, cement- 
ing in closer bonds of union the different sections of 
the country. As individual trials ennoble the man 
and mature his judgment, so the crises of our gov- 
ernment have brought to the surface a nobility and 
grandeur before unknown. They have made the 
people better able to administer the polity of the 
nation and to cope with other powers besides purify- 
ing the current of politics and giving dignity to the 
system. For a government without trials would be 
short lived, as luxury and licentiousness would in- 
evitably creep in and eat out its patriotism — the 
life-giving element of a people. 

VI. Character and Perpetuity of the Union. 

When we survey the labors of the far-sighted men 
who framed the Constitution, as developed in its | 
structure, and observe their profound love of liberty; 
their deep sense of the value of political respon- 


| 





sibility; their desire to establish justice and to secure 
energy and prosperity to the country, we cannot fail 
to admire their wisdom and forecast, while our 
gratitude kindles into reverence of their memories 
and a wish to cherish their names as among the 
noblest benefactors of mankind. The practical work- 
ing of the Constitution has secured to us union and 
promoted the general welfare; it has guarded the | 
avenues of liberty and commerce, and after over a | 
century’s trial bids fair to endure for centuries to | 
come. 


The end to be accomplished in government is the | 
permanent establishment of a national system that | 
shall in all things be adequate to the wants of a/ 
great and thriving people having common interests | 


| said: 


and common destinies. We have taken no step 
backward, but have gone forward, keeping the 
maxims of the fathers before us, while in our obliga- 


|tions to the men of science. skill and genius, 


philosophers of the nations of the earth, in civil pro- 
cedure and statesmanship; in adjustment of power to 
liberty; in the concurrence of reason and strength 
in peace, of force and obedience in war, we have 
little to regret. 

Our movements toward equality of representation, 
enlargement of the suffrage, and public education — 
examples which have been largely followed by the 
nations of Europe —all tend and point to the spirit 
and foundation stone of our federative system. 
Our country has been an asylum for the oppressed 
of all nations, and its freedom of polity has ever 
tended to ennoble the masses of the people, lifting 
the chain from off the barbarisms and dogmatisms 
of the ages. 

The general diffusion of knowledge is one of the 
sources of our governmental growth and grandeur. 
It is the pivot upon which our representative system 
turns, and by it is evolved benign results to our 
Anglo-Saxon liberty. It is this that has made grand 
and sublime the social institutions of our country, 
and which has disciplined our national life. It is 
this, so amply and generously distributed — so con- 
spicuously displaying our real traits of character, 
national and individual, that are cherished by our 
own people and by the people of the world. Learn- 
ing, literature, science, art, are cultivated (observes 
Mr. Evarts, in his centennial oration) in their 
widest range and highest reach, by a larger and 
larger number of our people, not, to their praise be 
it said, as a personal distinction or a selfish posses- 
sion, but mainly, as a generous leaven, to quicken 
and expand the healthful fermentation of the gen- 
eral mind, and lift the level of popular instruction. 
And so far from breeding a distempered spirit in the 
people, this becomes the main prop of authority 
and union the great instinct of obedience. “It is by 
education,” said Aristotle, “I have learned to do by 
choice what other men do by constraint of fear.” 


Men SHOULD BE EDUCATED IN LIBERTY. 


Our institution is primarily and emphatically en- 
larging, energizing, ennobling, ever pointing to 
intellectual and moral elevation, leaving each indi- 
vidual entirely free in thought and action, to develop 
and work out the divinity and grandeur within 
him. Freedom, the inalienable boon of all, which 
was for centuries hunted round the world, has 
found an asylum and a home in America. 

At the centennial celebration in 1889, Benjamin 
Harrison, in response to the toast, “The United 
States of America,” at the close of an able address, 
“To elevate the morals of our people, to hold 
up the law as that sacred thing which, like the ark 
of God of old, may not be touched by irreverent 
hands, to frown upon every attempt to dethrone its 
supremacy, to unite our people in one harmonious 
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nation —that should be our high endeavor, as well 
as to make progress in material things.” 

The trials through which the country has passed, 
the sifting of the wheat from the chaff, of good from 


the bad officials — which it is hoped is going on and 


to which the people of the United States are address- 

ing themselves — will renovate the several depart- 

ments of government; and surely the exigency will 

produce the men demanded: 

Strong minds, great hearts, true faith and ready 
hands; 

Men whom the lust of office does not kill; 

Men whom the spoils of office cannot buy. 


——<< 
—= 


| claiming that they had a warrant for his arrest, 

Young Cudahy was then forced into the buggy, 
blindfolded, and driven rapidly into the southwesterp 
| part of the city of Omaha, where he was imprisoned 
in a vacant house previously prepared for his recep- 
| tion and detention. Here he was kept a closely- 
| confined prisoner until a ransom was paid for his 
| release and safe return. 

The disappearance of young Cudahy was soon dis- 
covered, but it was not until the next morning that 
_anything definite was known regarding the real 
| cause of his disappearance. On the morning follow- 
‘ing the abduction an unknown horseman cantered 
up to the front gate of the Cudahy mansion, flung a 


Then, will America stand upon the threshold of a | jetter on to the greensward and rode rapidly away. 


new age, and her name be an inspiring incentive to 
justice and freedom the world over; and then will 
she take an onward stride toward the goal of never- 
ending peace, unity and national grandeur, or as 
our own Oliver Wendell Holmes rythmically 
puts it: 


“ Long as the watch towers of our crownless queen 
Front the broad oceans that she sits between, 
May her proud sons their plighted faith maintain, 
And guard unbroken union’s lengthening chain — 
Union, our peaceful sovereign, she alone 

Can make or keep the western world our own.” 


Her free institutions being canonized in the 
hearts of the people, no political upheaval can wrest 
them from her grasp. As we are prone to remem- 
ber with peculiar pride the trials through which we 
have passed, the victories won, the strides of progress 
in civil and religious liberty, and in all of the ele- 
ments of national security, we naturally work for 
the conservation and glory of the system. 

America enters upon the second century of her 
existence with high and abiding hopes honored at 
home and respected abroad, as the grand and 
successful pioneer in the ennobling principles of 
representative government,— while her people, with 


one accord utter the hopeful prayer, Esto Perpetua. | 


Joun FREEMAN BAKER. 
No. 156 Broapway, NEw York Ciry. 
+> 
THE CUDAHY ABDUCTION. 


By James M. Kerr. 


The incidents in the Cudahy abduction are still 


fresh in the mind of the people, not only of the | 


community where the crime was committed, but of 
the nation at large. 
the evening of December the eighteenth, at Omaha, 
Nebraska, Eddy Cudahy, a lad of fifteen summers, 
while passing along the street within a block of his 
home, was accosted by a couple of strangers who 


It will be remembered that on | 


| The letter, when opened, was found to contain an 
offer to return the missing boy for a ransom. 
Finally, by similar letters, delivered in the same 
manner, the amount of the ransom was fixed, and 
the method of payment pointed out. The elder 
| Cudahy was directed to drive at a specified time of 
| day, in a manner described, carrying a designated 
| signal — a lantern attached to his dash-board — with 
| no one accompanying or following him, to a certain 
lonely spot, particularly designated, also marked by 
a designated lantern, and there deposit $25,000 in 
gold currency in a sack, and the boy would be safely 
returned the next morning. The gold was taken as 
directed and deposited at the place designated. On 
_ the following morning the boy was mysteriously re- 
turned to his parents. 

The search for the parties who committed the out- 

rage and divided the ransom was then commenced, 

| with the object of bringing them to the bar of jus- 
| tice. Recently one, James Callahan, was arrested on 
suspicion of being one of the parties implicated in 
, the crime, — “ No. 3,” who acted as “ jailer,’” — and 
| is now being held for trial, charged with various 
| felonies and misdemeanors. 

On the facts above presented the questions arising 
in the public mind are, is Callahan one of the 
| guilty parties, and if.so what are his crimes and 
| what is likely to be his punishment? 
| Whether Callahan is one of the parties implicated 

in the abduction and shared in the ransom money, 
remains to be yet proven, although the police claim 
to have abundant evidence to establish all the 
|charges against him. But policemen are neither 
| lawyers nor judges, and their presumptions as to te 
sufficiency of evidence to make out a case on close 
questions turning on legal technicalities, not 
always to be relied on. It is the common experi- 
| ence of laws that police evidence in such a case is 
about the most unsatisfactory class of evidence they 
encounter; more unsatisfactory and less conclusive 
to the average mind, than circumstantial evidence 
even. 

We have to assume, for the time being, that Cal- 








| 


is 


drove up in a buggy, one of whom represented him- lahan is one of the parties implicated in this outrage; 
self to be the sheriff of Sharpy county, declared that | for, under the benign provisions of the law of the 
the young man was Eddy McGee, who was wanted | land, no matter how heinous the crime with which a 
in their county for stealing $600 from his aunt, and person stands charged, he is presumed to be inno- 
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cent until his guilt is clearly established by com- 
petent evidence. Assuming then that Callahan is 
one of the guilty parties, what are his crimes, and 
what is likely to be his punishment? 

The catalogue of crimes and misdemeanors popu- 
larly charged against Callahan and the others im- 
plicated in this transaction, is about as long as the 
moral law, and includes, among other things, crim- 
inal conspiracy, falsely impersonating an officer, 
kidnapping, child stealing, false imprisonment, 
sending threatening letters, extortion, grand larceny 
and robbery. If he is one of the parties implicated, 
is Callahan in reality guilty of all of the offenses and 
misdemeanors charged? It is worth while to 
examine all the items of the accusation with a view 
to determining whether the offenses have been com- 
mitted, and if so what the punishment thereof 
may be. 

That a heinous crime was committed, and the feel- 
ings and indignation of the people of Omaha and the 
whole country stirred to the very foundation, cannot 
be questioned. It is agreed on all hands that there 
is no adequate punishment for such a crime provided 
by the Criminal Code of Nebraska. The same may 
be said of the criminal laws of almost, if not quite 
all, the other States of the Union —at least prior 
to the Cudahy abduction. Since that abduction, and 
stimulated thereto by it, many of the State legisla- 
tures have passed laws putting kidnapping for pur- 
pose of ransom on the same footing as murder, and 
punishing it accordingly. Because of the acknowl- 
edged inadequacy of the punishment provided by 


the Nebraska Criminal Code, it is popularly thought | 


to make the commission of this outrage cover a 
multiplicity of crimes and misdemeanors to the end 
that the punishment may be properly augmented, so 
as, like the Mikado, to “make the punishment fit 
the crime.” This is thought to be unwise, and 
may lead to a miscarriage of justice in the end. The 
information charging Callahan with numerous 
felonies and misdemeanors, when the trial is called, 
the prosecution will doubtless be required to elect 
on which class of counts they will rely for convic- 
tion and will probably, out of respect to the feelings 
and wrshes of an outraged public desirous of seeing 
the greatest possible amount of punishment dealt 
out, select the greater offenses charged, for which 
the punishment is the most severe. It is thought 
that these offenses cannot be technically made out, 
and that the only counts upon which a conviction 
can be had, having been dismissed, the defendant 
will escape punishment and go scott-free. 

The charge of criminal conspiracy is popularly 
made, but is not included in the counts on which 
Callahan is held for trial, but it may be contained in 
the one on which he is finally brought to trial. This 
offense consists in a combination of two or more 
persons, by some concerted action, to accomplish a 
criminal or unlawful purpose, or to accomplish a 
purpose, not in itself criminal or unlawful, by crim- 
inal or unlawful means. There is no question but that 


there was a conspiracy on the part of some persons to ' 


| do a criminal and unlawiul act in a criminal and un- 
lawful manner; for the abduction and false imprison- 
ment of young Cudahy was unlawful. Conspiracy of 
this kind was a crime at common law, punishable at 
ancient common law, by what is known as the 
“villenous”’ judgment; that is, the loss by those 
convicted of conspiracy of their liberam legem, or 
legal rights, whereby they were discredited and dis- 
abled as witnesses and jurors; forfeited their goods 
and lands for life; were liable to have those lands 
wasted, their houses razed, their trees rooted up, 
and their bodies committed to prison. But by the 
later common law such delinquents were usually 
punished by imprisonment, fine and the pillory. 
While the conspiracy in this case is conceded, yet 
it is not one of the crimes prohibited by the 
Nebraska Criminal Code. The only conspiracy in- 
hibited by that instrument being a conspiracy to 
falsely and maliciously charge and indict, or cause 
or procure to be charged and indicted, any person 
for a criminal offense. This being the case, the 
conspiracy charged against Callahan is not a crime, 
and not punishabie under the Nebraska statutes, un- 
less the common-law crime of conspiracy is still in 
force in that State by virtue of section 1 of article 
XVI of the Constitution, which provides that “all 
laws in force at the time of the adoption of this Con- 
stitution * * * shall continue to be as valid as 
if this Constitution had not been adopted; ” and sec- 
tion 1675 of the Compiled Statutes, which declares 
that ““so much of the common law of England as 
is applicable and not inconsistent with the Constitu- 
tion of the United States, with the organic law of 
this territory (this statute was enacted while the 
State was yet a territory), or with any laws passed 
|or to be passed by the legislature * * * is 
| adopted and declared to be law.” And also unless 
the Nebraska Criminal Code is merely declaratory 
of the common law. (See 42 Neb. 505.) If crim- 
inal conspiracy is an offense in that State, it is 
simply a misdemeanor and not a felony, and punish- 
able merely by fine and imprisonment in the county 
jail, or both at the discretion of the trial judge. 
That an officer was falsely impersonated cannot be 
denied, if young Cudahy’s story is to be believed, 
and there is no occasion to question its truthfulness, 
because the man who forced him into the buggy 
represented that he was the sheriff of an adjoining 
county, and said he had a warrant for his arrest; 
but this does not constitute a crime or even a 
misdemeanor subjecting the party to punishment in 
Nebraska, because falsely impersonating an officer 
was not a crime or misdemeanor at common 
law, and is not made so by their Criminal Code. 
Kidnapping, or forcible abduction, was a crime 
known to the Jewish law and the civil law, and in 
both was punishable by death. By the common law 
of England, it was made a crime punishable by fine 
and imprisonment and the pillory. The crime con- 
sisted in the forcible abduction or stealing away of 
a man, woman or child from their own country and 
sending them into another country. But the crime 
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charged against Callahan and his associates does 
not fall within the prohibition of the common law, 
and is not reached by the provisions of the 
Nebraska Criminal Code, which simply provides 
that “any person who shall kidnap or forcibly or | 
fraudulently carry off or decoy out of the State any 
person or persons, or shall arrest or imprison any 
person or persons with the intent to have such per- 
son or persons carried out of the State,” etc., shall 
be guilty of the crime of kidnapping and punished | 
as provided. 

It is not claimed that young Cudahy was taken 
out of the State, or that there was any intention to 
take him out of the State, or to do other than 
restrain him of his liberty in the house where he 
was confined, or elsewhere in the vicinity, until such 
time as a ransom for his release should be paid. 
This does not constitute the offense of kidnapping, 
either at common law or under the statute of | 
Nebraska, and for that reason is not punishable as 
such. 

Child-stealing is inhibited by the Nebraska Crim- 
inal Code, but to constitute child-stealing, the child 
abducted must be under the age of ten years, 
whereas young Cudahy is fifteen years old, and for 
that reason his abduction does not offend against 
the section of the Criminal Code prohibiting child- 
stealing. 

Letters were sent to the elder Cudahy threatening | 
to do injury to the boy if the-ransom was not paid. 
Sending threatening letters the Criminal Code 
makes a misdemeanor punishable by a fine of not 
less than $50 nor more than $500, or imprisonment 
in the county jail not to exceed ten days, or both. | 
But the missives in question were not sent through 
the mails, and may not be “letters” within the 
statute. If it can be shown that Callahan sent the 
threatening letters, he may be punished under this | 
statute, but otherwise not; for there were no aiders 
or abettors or accessories in misdemeanors. 

By means of these letters the ransom money was 
extorted from the elder Cudahy; but both at 
common law and under the Criminal Code of 
Nebraska the crime of extortion is limited to the 

acts of persons in office which are done under 
the color of their office,—and this will not include 
the extortion of the money as ransom for the boy’s 
return. 

It is contended that in procuring the $25,000 ran- 
som money as they did, Callahan and his associates 
are guilty of grand larceny. It is thought that the 
essential elements of this crime are wanting, even if | 
we concede all that is claimed by the prosecuting 
attorney and the police, and that, therefore, a convic- | 
tion cannot be had on this count. Under the Crim- | 
inal Code of Nebraska‘the crime of grand larceny | 
consists in “taking property of any value from the | 
person of another without putting said person in fear | 
by threats or the use of violence.” To constitute | 
the statutory crime the taking must be secretely and 
fraudulently, but not forcibly accomplished, in such 
a manner as not only to deprive the owner of his 





property, but at the same time to leave him as far 
as possible in ignorance of the taker. Taking from 
the possession is essential to grand larceny, and 
that possession must be that of the owner or his 
agent. It cannot be contended that when the 
money was deposited by the elder Cudahy at the 
designated place, which was not on his own prem- 
ises and not under his control, and he returned to 
his home in Omaha, that the money was in his 
possession and control within the meaning of the 
statute. Neither can it be contended that the owner 


| of the land on which the deposit was secretely made, 


was the agent of Cudahy and that he had the money 
in his possession as such agent. 

It is true that the possession of an owner may be 
constructive as well as actual, and he has such 
constructive possession when he knows the locality 


| of the property, and would be legally entitled to take 


it into his actual possession whenever he desired, 


/}and could maintain an action for trespass for its 


taking by another. Was Cudahy entitled to retake 
the money after the deposit? Could he legally do 
so? Could he have maintained trespass against the 


| owner of the land on which it was deposited had the 


latter discovered and removed it before the 
abductors took it away? It is thought not. Had 
he entered upon the land for the purpose of reclaim- 
ing it he would have been technically a trespasser, 
and liable as such. It cannot be claimed that the 
money deposited came under the head of “ chattels 
lost on land,” and that the owner is entitled to the 
protection of the principles of that doctrine of the 
law. 

Where possession is obtained by means of a 
fraudulent trick or device, and with felonious intent 
to secure temporary possession and then convert to 


| one’s own use, this will constitute the crime of lar- 


ceny under the statute. If the title as well as the 
possession is surrendered by the owner, no matter 
by what trick or device the owner is deceived 
thereto, this will not be larceny, but false pretense; 
for if the owner consents to the transfer of title, 
however that transfer is brought about, there can 
be no larceny. Thus a party who pays money 
voluntarily to another who has falsely représented 
himself as an officer having a warrant for the party’s 
arrest for a crime, this does not constitute the 
offense of either larceny or robbery on the part of 
the person falsely representing himself to be an 


| officer. 


In the Cudahy case the money was not taken from 
either the person, the possession or the view of the 


| owner, and the possession and title were both volun- 
| tarily surrendered by him. At the direction of the 


abductors, and as a pay and compensation for the 
return of his son, the elder Cudahy made payment 
of the money to unknown parties in the manner and 
at the place designated by them, by depositing it at 
a lonely place agreed upon, and then going away 
and leaving it there. He saw no one, he heard no 
one, he did not and he does not know that there 
was any one, aside from himself, in the neighbor- 
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hood at the time. When the money was taken from | 
the agreed depositary it was neither in his posses- 
sion, nor under his control, and,—so far as is 
known,— not in his view. He had voluntarily de- 
posited according to agreement, for his assent to 
the proposition of the abductors constituted an | 
agreement between them and him respecting the 
matter under negotiation, the services to be rendered 
by them in consideration of the payment of the 
money, the return of his son. He parted with the | 
title and the possession of his own free will to 
the abductors, and trusted to their honor to carry out 
their part of the contract and return the boy. The 
contract was not a nudum pactum, it was a valid 
agreement, fully carried out on both sides. Cudahy | 
got what he contracted for and paid for,—the pos- 
session of the boy. There is no element of larceny | 
in this transaction, and Callahan cannot be convicted 
on this count, whether he was the man who went to 
the appointed depositary and took away the money, 
or merely afterward shared in the fund. 

It is also charged that the manner in which the 
ransom money was procured constitutes robbery. 
Now, under the Nebraska statute, robbery is simply 
larceny accomplished by force, or violence, or 
putting in fear. Robbery is committed by force; lar- 
ceny by stealth, and where there is no violence or 
circumstances of terror resorted to for the purpose 
of inducing the owner to part with his money for 
the safety of his person or other property, the crime 
is larceny; otherwise, if force or fear is used, it is 
robbery. The force may consist of physical vio- 
lence, directly applied, or it may be constructive, by 
threats or otherwise putting in fear the person from 
whom the property is taken, and thereby over- 
coming his will. The fraudulent and felonious tak- 
ing of property by a trick or device unaccompanied 
by violence or putting in fear, is not robbery. 

The fear necessary to constitute robbery, must be 
such as to create a reasonable apprehension of dan- 
ger, to the person or the property of the party 
robbed. If the transaction is attended with such cir- 
cumstances as in common experience are likely 
to create an apprehension of danger, and to induce 
aman to part with his money for the safety of his 
person or property, he is put in fear. Actual fear 
need not be precisely and circumspectly shown, for 
the law in odium spoliatoris will presume fear when 
there appears to be good grounds therefor. 

Fear of injury to the person or property of the 
party robbed is sufficient to constitute the offense 
under proper circumstances, and it is immaterial by 
what means that fear is superinduced. But is fear of 
injury to the person of another sufficient to con- 
stitute the crime of robbery under any circum- 
stances? There is grave doubt about this. It is 
said that the only instances on record put (but not 
decided, mere dicta of the court) of robbery where 
money is obtained from one by threat of injury to 
be done to another are found in Rex v. Donolly | 
(2 East P. C. 718), and Rex v. Reane (Id. 735). | 
The first case put is where a man walking with a 


child delivered money to another upon threat that 
unless he did so the latter would destroy the child. 
Hotham, J., said he did not doubt this was suff- 
cient to constitute robbery. In the second case, 
Eyre, C. J., said: A man may be said to take by 
violence who deprived the other of the power to 
resist, by whatever means he did it; and that he saw 
no sensible distinction between a personal violence 
to the party himself, and the case put by one of 
the justices of a man holding another’s child over 
a river and threatening to throw it in unless he gave 
him money. 

The taking must be against the person’s will to 
constitute robbery; if he consents to the taking for 
any purpose, as for the purpose of prosecuting the 
robber, the taking will not constitute the crime of 
robbery. The taking must be from the person or 


| possession or protection, in the presence of the per- 
| son robbed. Anything taken from the view or pro- 
| tection is constructively from the person. 


Again, 
the property must be that of another than the 
accused, taken with a felonious intent; if he acted 
under a bona fide impression that the thing taken 
was his own property, then there is no robbery. 
Viewed in any light we may choose, the getting 
of the ransom money is not robbery. Several of the 
necessary elements to constitute robbery are want- 
ing. In the first place the money was not taken 
from the possession or protection or view of the 
elder Cudahy; it was not taken against his will, for 
he deposited it at a designated place in pursuance 
of a contract for the safe delivery of his son; he 
parted with the possession and the title voluntarily. 
And, lastly, the abductors had a right, under the 
circumstances, in view of the negotiations between 
the parties, to remove the money deposited under 
the bona fide impression that the thing taken was 
their own property. It is scarcely too much to say 
that there is not an element of robbery in the whole 
transaction. That the money was extorted by 
means of threatening letters may be conceded with- 
out in any way changing the conclusion arrived at; 


_ because it may well be doubted whether this will 


inject an element of robbery into the transaction, 
the threat not being to injure the person or property 
of the elder Cudahy, but of a third person, which is 
manifestly not sufficient. 

Now, as to the possible punishment. There may 
possibly be a conviction of the parties implicated for 
criminal conspiracy at common law, although this 
may reasonably be doubted; and if convicted the 
punishment would be for a misdemeanor by fine and 
imprisonment in the county jail; or they may pos- 
sibly be convicted of sending threatening letters, 
likewise a misdemeanor with like punishment; or 
they may be convicted of false imprisonment, also a 
misdemeanor only punishable by fine and jail sen- 
tence. There can be no conviction and punish- 
ment for falsely impersonating an officer, because 
there is no law in Nebraska State against it; or for 
kidnapping, or child-stealing, or extortion, because 
neither of these offenses, as defined by the common 
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law or the Criminal Code of Nebraska, were com- 
mitted; neither can there be a conviction under the 
charge of grand larceny, or of the more heinous 
crime of robbery, for the reason that the essential 
elements to constitute these crimes are wanting, and 
without these a conviction, if by any means pro- 
cured, could not be sustained. The only offenses of 
which the abductors of Eddy Cudahy can be con- 
victed are misdemeanors, punishable by fine, or by 
imprisonment in the county jail, or both, at the 
discretion of the trial judge. 


—_—-¢ — — 
*ETHICS OF THE LAW OF NEGLIGENCE. 


By THE Hon. JOHN Woopwarp. 


I have chosen on this occasion to discuss the 
ethics of the law of negligence. 


of negligence cases as “ambulance chasers,” has 
served to create a popular impression that this line 
of practice is essentially disreputable, and even the 


courts, it may*be feared, are not free from this pre- | 


judice. That there have been abuses in the admin- 


istration of the law; that witnesses, in the hands of | 


The oft-repeated | 
and sneering reference to that branch of the legal | 
profession who gain a livelihood in the prosecution | 





————e 





between contending litigants. These are matters 
outside of the range of this discussion, which seeks 
only to present the principles of the law of negligence, 
and to show its harmony, ii not with the modern 
ethical ideals, at least with the most advanced 
ideals of the times in which the principles involved 
were advanced and applied in the long pilgrimage of 
the race to its present proud position. The germinal 
principles of the law of negligence, as administered 
to-day are found in all branches and in each era of the 
Aryan race since its first great unconscious ethnic 
dispersion on the southeast coast of the Caspian sea, 
and even among the Mongolians, whom we are 
taught to look upon with aversion, we find Con- 
fucius saying to his followers: ‘* What do you say 
concerning the principle that injury should be 
recompensed with kindness?” The Master said, 
|“ With what, then, will you recompense kindness? 
Recompense injury with justice, and recompense 
kindness with kindness.” It would be difficult to 
condense in fewer words more of the principles of 
ethics and of the law of negligence than are to be 
found in this admonition of Confucius, and an analy- 
sis of the law as we find it to-day will show to what 
extent the doctrine has been accepted in modern 
| jurisprudence. 


Before entering upon the law of negligence, let 


unscrupulous lawyers, have been induced to falsify | us briefly consider what is demanded by ethics or 
the facts, and that juries have been swayed by sym-| the rules of right living, when we shall be the 


pathy, prejudice or other improper considerations, | better prepared to determine the relation which the 


there can be no doubt, but it may be fairly ques- 
tioned if these evils are present in a greater degree 
in negligence cases, when the whole number is com- 


pared with the number of actions in any other | 


branch of the law, than in actions upon contract, 
or in any of the great variety of actions which en- 
gage the attention of the courts in our complex 
social organization. Our modern industrial develop- 
ment, involving vast aggregations of population 


within limited territory, has brought with it the | 


necessity for rapid transit, and as a large percentage 
of the negligence cases in the great cities grow out 
of these conditions, there are many who suppose that 
the law of negligence is a blind legislative groping 
after an equilibrium between the corporations and 
individuals, tinctured with the demagogism incident 
to the conflicts between corporate wealth and indi- 
vidual poverty, when, in fact, the principles of the 
law of negligence are older than our own jurispru- 
dence, and the action for damages due to the in- 
jury of an individual in the borough of Brooklyn 
to-day is merely an application of old rules in har- 
mony with -the suggestion of Lord Holt that “ if 
men will multiply injuries, actions must be multi- 
plied too, for every man that is injured ought to 
have his recompense.’”’. We are not concerned, how- 
ever, with the administration of the law; with the 


conduct of counsel or with the failures of juries, un- 


der all conditions, to nicely adjust the equities as 





* Delivered by the Hon. John Woodward, Justice of the Appel- 
late Division of the Supreme Court, Second District, before the 
Law Department of the Brooklyn Institute, March 25, 1901. 





| law bears to the ideal. If, as suggested by Herbert 

Spencer in his work on the principles of ethics, 
| pleasures and pains are the ultimate tests of conduct; 
if those things which produce the largest degree of 
pleasure, either in the individual or in the aggregate 
| society, are to be called good, while those which 
| produce pain, physical or mental, are to be denomi- 
| nated bad, it follows that if an individual is deprived 
| of a limb, thus producing, not only physical suffer- 
|ing for the person injured, but mental suffering to 
| those whose sympathies are aroused, and in many 
| instances entailing a burden upon society by reason 
| of the incapacity of the injured individual to care for 
| himself and those dependent upon him, a distinct 
ethical wrong has been committed. The mere fact 
| of the injury, entailing pains in excess of pleasures, 
shows conclusively that the rules of right living, the 
| essence of ethics, have been violated, and the offense 
is the same whether the injury be the result of acci- 
dent or design; the loss of the arm or the leg unfits 
the individual for the highest realization and enjoy- 
ment of his faculties, limits his activities, and lessens 
his capacity for contributing tothe sum of happiness, 
and to the extent that these have been abridged, the 
injury is an ethical crime, independently of its im- 
mediate cause. ‘“Again,”’ says Spencer, in consider- 
ing this question as presented on a different plane, 
“let us say that instead of being stopped after pass- 
ling his mouth, that which he would swallow is 
| stopped before reaching his mouth; so that day after 
| day the man is required to waste his tissues in get- 





' ting food, and day after day the food he has got to 
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meet this waste, he is forcibly prevented from eating. 
As before,the progress toward death by starvation is 
inevitable — the connection between acts and effects 
is independent of any alleged theological or political 
authority. And similarly if, being forced by the 
whip to labor, no adequate return in food is supplied 
to him, there are equally certain evils, equally inde- 
pendent of sacred or secular enactment. 


Passing now to these actions more commonly 
thought of as the occasion for rules of conduct, let 
us assume the man to be continually robbed of that 
which was given him in exchange for his labor, and 
by which he was to make up for nerve-muscular 
expenditure and renew his powers. No less than 
before is the connection between conduct and con- 
sequence rooted in the constitution of things; un- 
changeable by State-made law, and not needing 
establishment by empirical generalization. If the 
action by which the man is affected is a stage further 
away from the results, or produces results of a less 
decisive kind, still we see the same basis for morality 
in the physical order. Imagine that payment for 
his services is made partly in bad coin; or that it is 
delayed beyond the date agreed upon; or that what 
he buys to eat is adulterated with innutritive matter. 
Manifestly by any of these deeds which we condemn 
as unjust, and which are punished by law, there is, 
as before, an interference of the-normal adjustment 
of physiological repair to physiological waste. 





These conclusions are not less true of the in- 
dividual who has been deprived of his powers by the 
loss of a limb, and the deduction is inevitable that 
those rules of conduct which have for their object 
the lessening of these evil results are essentially 
ethical. But the evil having resulted, and the object 
of ethics being the decrease of pain and the promo- 
tion of pleasure, the inquiry naturally extends to the 
conduct which should follow;.taking the situation as 
it is at any given time, what is the duty demanded 
by the principles of ethics? Assume that the injury 
under consideration is caused by the negligence’ of 
John Doe, without fault on the part of the party 
injured. Our object is to determine what mode of 
conduct is best calculated to reduce the suffering, 
both physical and mental, and to promote the 


| greatest amount of pleasure, either in the individual 


Nor | 


is it otherwise when we pass to kinds of conduct | 


still more remotely operative. If he is hindered 
from enforcing his claim —if class predominance 


prevents him from proceeding, or if a bribed judge | 
gives a verdict contrary to evidence, or if a witness | 
swears falsely; have not these deeds, though they | 


affect him more indirectly, the same original cause 
for their wrongness? Even with actions which work 
diffused and indefinite mischiefs it is the same. 
Suppose that the man, instead of being dealt with 
fraudulently, is calumniated. There is, as before, a 
hindrance to the carrying on of life-sustaining 
activities; for the loss of character detrimentally 
affects his business. Nor is this all. The mental 
depression caused partially incapacitates him for 
energetic activity, and perhaps brings on ill-health. 
So that maliciously or carelessly propagating false 
statements, tends to diminish his life and to dim‘nish 
his ability to maintain life. Hence its flagitiousness. 
Moreover, if we trace to their ultimate ramifications 
the effects wrought by any of these acts which 
morality called intuitive reprobates — if we ask what 
results not to the individual himself only, but also 
to his belongings — if we observe how impoverish- 
ment hinders the rearing of children, by entailing 
under-feeding or inadequate clothing, resulting per- 
haps in the death of some and the constitutional in- 
jury of others; we see that by the necessary-connec- 
tions of things these acts, besides tending primarily 
to lower the life of the individual aggressed upon, 
tend, secondarily, to lower the lives of all his family, 
and, thirdly, to lower the life of society at large: 
which is damaged by whatever damages its units.” 





or in the community as a whole. It is impossible, in 
the time which it is practicable to devote to the 
subject at this time, to follow out all of the ramifica- 
tions of right and wrong conduct in its relations to 
the individual and to society at large, but enough 
may be suggested to make the point clear. We can- 
not restore the limb, but recognizing that the injury 
has resulted in decreasing the earning capacity of the 
man, we may attempt to compensate him for the 
pain he has endured, as well as for his loss of earn- 
ing power. This will tend to reduce the mental 
stress upon the individual; it will tend to prevent 
want and consequent physical deterioration on the 
part of those who are dependent upon him, and ina 
like manner the demands of society ‘will be met. 
But who shall pay this loss? Shall society pay it, 
thus making the injured one suffer the humiliation 
of becoming, not an object of justice, but of charity, 
and to the extent that it draws from the resources of 
the general community, entailing upon them bur- 
dens which cannot excite pleasurable emotions? 
Shall society pay it, and thus encourage Doe and 
others to continue in their disregard of the rights 
of individuals, entailing pain and suffering, with the 
burdens which must follow to the community? 
Obviously not. Shall Doe pay these damages? To 
do so will cause him to suffer the displeasure which 
we naturally feel at parting with something which 
has cost us effort, and for which there is no return, 
and it may entail upon his family suffering for want 
of the means of living comfortably, and, following 
out the process, may inflict loss upon society. But 
if we assume Doe to be in good health and enjoy- 
ing all of his faculties, at least in so far as these 
may have been affected by the injured person, it is 
plain that he is better prepared, after paying the 
damages, than the victim of his negligence to mect 
the demands of society, and if we give due prom- 
inence to the deterrent effect of placing a burden 
upon the person guilty of the wrong, the conc!u- 
sion must follow that the amount of pain resulting 
from this latter course will, in the aggregate, be 
infinitely less than that which must result either 
from compelling the individual to bear the bur- 
den alone, or of society asstiming the obligation 
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entailed upon it by the carelessness of one of its 
members. 

If, on the other hand, the injury resulted from the 
contributory negligence of the person injured, the 
amount of suffering imposed upon Doe, his family 
and society, if called upon to pay the damages, 
would be approximately equal to that which would 
be suffered by the injured individual, andas the acci- 
dent was due to the contributory negligence of the 
injured man, without which it would not have hap- 
pened, the deterrent lesson would be lost if Doe 
was called upon to bear the burden. It is obvious, 
likewise, that there is no more reason why society 
should pay for the loss than in the other case, since 
it would simply tend to encourage carelessness on 
the part of individuals, and thus to increase the sum 
of pain and unhappiness in the world. But, if the 
injured individual, by his own carelessness, had put 
himself into a position of danger, and Doe, having 
the opportunity, had still neglected to preserve the 
limb of the injured man, the same rule of right con- 
duct which demanded in the first instance compensa- 
tion from the wrongdoer would operate to charge 
him in ethics with the damages sustained by the vic- 





tim of his negligence. It is not material, either in 
the discussion of ethics or of the law, what particular 
injury is done; the principles are the same whether 
the loss sustained is of property or of the capacity to 
earn and accumulate property. Keeping in mind 
these facts, let us now turn our attention, not to the 
details, but to the principles of the law of negligence, 
as they have been unfolded in the gradual adaptation 
to the needs of a social organization increasing in 
complexity with each passing year. 

“Among intelligent creatures the struggle for 
existence entails aggressions,” says Mr. Spencer, 
and aggression leads to counter-aggression. Where 
both creatures have powers of offense, they are likely 
both to use them; especially where their powers of 
offense are approximately equal; that is where they 
are creatures of the same species; such creatures 
being also those commonly brought into competi- 
tion. That results of this kind are inevitable, and 
have an ethical basis, will be manifest on remem- 
bering that among members of the same species, 
these individuals which have not, in any consider- 
able degree, resented aggressions, must have ever 
tended to disappear, and left behind those which 
have with some effect made counter-aggressions. 





As Mr. Spencer has pointed out in reference to man, 
a certain degree of egoistic activities, a certain | 
degree of care for one’s self, is necessary to self- | 
preservation, without which there can be no efficient | 
development of the altruistic attributes, which are | 
essential to the realization of the highest ethical | 
standards. So it is that every fight is a succession | 
of retaliations, a bite, a scratch or a blow being re- | 
turned in kind. These usually follow in quick suc- | 
cession, hut not always. There is a postponed re- 
taliation, and this is what we know as revenge. 
* But the practice, alike of immediate revenge and 
postponed revenge,” says Mr. Spencer, “ establishes 





— 
— 


itself as in some measure a check upon agg~ession; 
since the motive to aggress is checked by the con- 
sciousness that a counter-aggression will come, jf 
not at once, then after a time.” As all aggression 
tends to the production of pain and the 'essening of 
pleasures, anything which tends to discourage the 
spirit of aggression without destroying the indi- 
vidual, has in it the potentiality of ethical advance- 
ment. Among human beings in early stages, there 
arose not only the practice of revenge but a belief 
that revenge was imperative — that it was a duty. 
Sir George Grey tells us of the Australians that “ the 
holiest duty a native is called on to perform is that 
of avenging the death of his nearest relation, for it 
is his peculiar duty to do so; until he has fulfilled 
this task, he is constantly taunted by the old women; 
his wives, if he be married, would soon quit him; if 
he is unmarried, not a single young woman would 
speak to him; his mother would constantly cry, 
and lament she had ever given birth to so degener- 
ate a son; his father would treat him with con- 
tempt, and reproaches would be constantly sounded 
in his ears.’’ This idea of revenge extended among 
the early tribes, not only to crimes as between indi- 
viduals, but between tribes. The death or injury of 
a member of one tribe must be compensated by the 
death or equal injury of a member of the tribe com- 
mitting the aggression. In the province of La 
Isabela, Philippine Islands, the Negrito and Ignor- 
rote tribes keep a regular debtor and creditor 
account of heads, which is based upon the idea that 
the tribe must not be placed at the mercy of sur- 
rounding tribes by permitting its individuals to be 
killed off, while those of neighboring tribes increase 
and multiply. 

We are told by Prof. F. Blumentritt that “ blood 
vengeance is the sacred law with the Quainganes. If 
one plebian is killed by another, the matter is settled 
in a simple manner by killing the murderer or some 
one of his family who is likewise a plebian. But if 
a prominent man or noble is killed by a plebian, 
vengeance on the murderer, a mere plebian, is not 
enough; the victim of the sin-offering must be an 
equivalent in rank. Another nobleman must fall for 
the murdered noble, for their doctrine is: What kind 
of an equivalent is it to kill some one who is no 
better than a dog? Hence the family of the slain 
noble looks around to see if it cannot find a relative 
of the murderer to wreak vengeance upon, who is 
also noble; while the murderer himself is ignored.” 
In a like manner, the Chinese of to-day think it 
sufficient if, in compensation for one of our people 
who has been murdered, a victim is delivered up, 
no matter whether the victim be the guilty party or 
not. 

The element of equality thus early appears; it is 
not so much the punishment of the criminal, as the 
preservation of the equal standing or strength of the 
family or tribe that is aimed at, and this is a develop- 


| ment of the law of self-preservation, without which 


tribes and families must perish, and the realization 
of the ethical possibilities of the race would be 
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checked in its progress. The principle of com- 
pensation in law makes its first appearance as a sub- 
stitute for this personal retaliation, and the doctrine 
of the modern law of negligence is but a natural 
evolution from this germ. In Thurn in his account 
of the Guiana tribes tells us that “the smallest injury 
done by one Indian to another, even if unintentional, 
must be atoned for by suffering a similar injury,” 
but enlightened jurisprudence has recognized the 
fact that this method of adjustment, lessening 
the economie value of the citizens and increasing the 
burdens of society, is not called for where the 
motive back of the injury is lacking in criminal 
intent. This is the natural result of that higher 
organization of society which depends for its wel- 
fare upon the industrial life of the community, and 
it is not strange that in the ruder stages of develop- 
ment, with the dissolving of the family or tribal 
organization and the growth of the national idea, 
when men became valuable to the State, either as 
artisans Or as warriors in a common cause, some- 
thing of the nature of the Anglo-Saxon weregild | 
should be found in nearly all systems of law. The | 
weregild, according to Sir Matthew Hale, “was a| 
rate set down upon the head of persons of several | 
ranks; and, if any of them were killed, the offender | 
was to make good that rate to the kindred of the | 
party slain.” This weregild was usually divided into 
three parts, the first of which was called frith bete, 
and was paid to the king for the loss of his subject; 
the lord had another part for the loss of his man, 
and this was: called man-bete, and the “kin of the 
slain for their loss had a third part, which was called 
mag-bete.” By the laws of Ina the weregild differed 
according to the rank and degree of the person 
killed from thirty to one hundred and twenty 
sovereigns. Mr. Rapin suggests that this commuta- 
tion was allowed only in the case of simple homi- 
cide, or at most manslaughter, which would be 
nearly analogous to our former statutory action for 
negligence resulting in death, but in view of the 
leniency shown by the law of England to those who 
were able to read like the clergy in cases of equal 
gravity, it is not difficult to suppose that the law | 
contemplated wilful murder, except in those cases. 
where it was by statute otherwise provided, as in 
the laws of Canute where a person who “should 
lie in wait for the life of the king” or commit a 
public notorious murder, was to suffer death, with- | 
out redemption. “ But,” says Sir Matthew Hale in| 
his Pleas of the Crown, “ although the custom of 
weregild is abrogated here in England, and by the | 
laws of this kingdom the punishment of homicide | 
is regularly death, as shall hereafter be shown; yet, 
since there are in England two kinds of proceedings 
in punishing of homicide, the one at the suit of the 
heir or wife by appeal, the other at the suit of the 
king by indictment, the capital punishment of 
the offender may be discharged by all parties inter- 
ested, namely, by the appellant by release, and by 
the king by his pardon,” which would seem to indi- 
cate a system by which the murderer might hope 








| nal, 


to be discharged by the payment of money to the 
wife or heirs of his victim, and this was the law of 
England up to the time of George III. 

A quaint survival of the weregild, with the early 
law in reference to lesser injuries, is told in Hugo 
Grotius’ Introduction to Dutch Jurisprudences, 
written while that great master of the law was con- 
fined as a State prisoner in the Castle of Loevestein 
in 1620, and it will be best appreciated in his own 
language: 

“Tf any one had been wilfully murdered, the 
corpse was brought before the judge, and, a com- 
plaint having been lodged on behalf of the deceased 
by his nearest relatives, the living criminal, if appre- 


, hended in the act, was led to the corpse, and there- 


upon the relatives were reconciled to the criminal. 
But, if the criminal was not to be found, the corpse 
had, nevertheless, to be inspected and an examina- 
tion made as to whether the man had died by the 
act of man. When the complaint was afterward 
made, the corpse had to be produced in court 
naked, for no trial could take place, either in Hol- 
land or in the neighboring countries (especially in 
the province of Utrecht, where the custom was only 
abolished in the year 1349), except after complaint 
and in the presence of the corpse. Later on, how- 
ever, as legal proceedings were protracted longer 
than in early times, so that a trial could not be 
finished before sunset or before dusk, it was 
arranged that the hand of the corpse should be cut 
off by the nearest relative to represent the corpse, 
and later still the avarice of officials introduced the 
custom of buying out the dead hand for money. 
The complainant was the nearest relative of the 
deceased, as the representative of the four quarters 
of the deceased, who, together with four other rela- 
tions chosen by the relatives of the accused or by 
the judge, had to swear four times that he would 


|} accuse no man unjustly, after which, having pub- 


licly shouted his war-cry over the grave prepared 
for the deceased, he made his complaint to the God 


| of Heaven, the Count of Holland, the bailiff of the 


place and all good men and true, stating how, 
where, when and by whose wilful act the deceased 
received his death wound in breach of the peace of 
the God of Heaven, the Count of Holland and the 
bailiff, and of all such peace as every innocent man 
was entitled to from others whom he had not in- 
jured, and demanding that the wrong should be re- 
dressed. After all this had been done the criminal 
was outlawed, and thereupon any relative of the 
deceased related to him within the degree of second 
cousins (for more remote consanguinity was not 
regarded as relationship) might strike the criminal, 
and, even if he killed him, he might make satisfac- 
tion by paying four pennings and placing the 
weapon with which he had slain him on his belly. 
Whoever assisted or attempted to assist the crimi- 
and whoever harbored or concealed the 


| criminal forfeited the highest fine to the lord. The 
Count of Holland could not be reconciled to the 
criminal without the relatives, 


nor the relatives 


224 THE ALBANY 


LAW JOURNAL. 











without the count. It was also the custom not to 
bury the deceased until the murderer had been pun- | 
ished or reconciliation made. Reconciliation was 
made over the open grave by the mediation of 
chosen mediators; and, since amongst the ancient 
Germans all griefs and quarrels were common to 
the whole family, reconciliation had to be made be- 
tween the relatives within the degree of second 
cousins on both sides, and for such reconciliation 
the relatives of the criminal had to pay a certain 
sum of money called maag-geld (relation-money), | 
which sum went to the children of the deceased | 
for the purposes of hereditary reconciliation, or to 
his parents or other relations in order of seniority, 
besides which the criminal had to make a prostra- | 
tion. Thereupon the reconciliation was confirmed | 
by oath, or the-rélations shook hands and were | 
reconciled, “noble or not noble, married or un- 
married, born or unborn, as long as the wind blew 
and the cock crew,” or “as far as the wind blows 
and the rain falls,” and whoever broke such a truce 
forfeited his right hand. Otherwise it was the cus- 
tom to take vengeance for the wrong, even on the 
relatives. This continued so in Holland till the 
year 1446, when a six-weeks’ truce was accorded | 
to such as had not been out with the criminal, 
whether by sea or land, when the murder took 
place, in order that they might make peace in the | 
meanwhile. Thereafter, in the year 1462, it was fur- 
ther enacted that innocent relations who had not | 
been out with the criminal, whether by sea or land, 
should not be subject to maag-geld, and that who- 
ever wronged them should be punished as though 
he had broken a truce. A criminal, however, had 
to make peace, not only with the relatives, but also 
with God, and thereupon he was completely purged; 
but, if he did not do so, he remained outlawed. 





“What has been said of murder applied also to 
the case where a person was wounded; and, as this, 
through a spirit of pugnacity in this country, fre- 
quently happened, several laws were enacted on 
this subject with the very proper distinction that 
the complaint in a statutory wound was made with 
a war-cry, and was compensated as the third of a 
murder, whilst in the case of lesser wounds it was 
made without the war-cry, and compensated by 
money payments in proportion to the magnitude of 
the wound, the place where it was inflicted, the 
nature of the weapon and the importance of the 
member cut off, lamed or wounded; and whoever 
had not the necessary property had to make com- 
pensation with the same member. Other offenses 
were compensated to the person wronged two, three 
or four-fold, in proportion to the magnitude of the 
offense.” 

It will thus be seen that before the sails of 
Columbus had greeted the eyes of the Aborigines 
the Hollanders had established a system of com- 
pensation for injuries arising from wilful crime, and 
the same rule appears to have prevailed where the 
injury was the result of negligence, for Grotius 





says that “the heirs also of the criminal are liable 





to make good the inequality in so far as it is in 
their power to do so,” and that “reparation of an 
inequality must be made to heirs with respect to 
all heritable property.” Again, he says: “ Every 
one then is liable for the removal of inequality who 
has injured another through crime, even though 
he had not done the deed himself, but has by act or 
omission in some way or other caused the deed or 
its consequences, in so far as anyone is injured 


| thereby,” and in his chapter on Crimes to the 


Person, which “ give rise to the obligation to pay 
the surgeon’s bill, and also damages and loss of 
profits, both during the illness and afterwards, if 


| the injury is permanent,” he says: “ Necessary ce- 


fense and accident, unaccompanied by negligence, 
are here, as well as in cases of-homicide, exempted 
from liability.” These rules of conduct are all 
traced to natural law by Grotius, and, in reference 
to property, he says that “any negligence, for 
which a person would be liable in the case of homi- 
cide or wounds, will also effectually bind a person 
to make compensation for damage suffered by a 
person in his property.’”’ The law in the time of 
Grotius, which is the law of negligence to-day in 
all its essential elements, is stated, in reference to 


|a ship, as follows: “If a ship, while sailing or 


tacking, either in this country or in foreign parts, 
runs into a ship at anchor, and does damage, the 
ship under sail is liable for half the damages, and 
the master must clear himself by the oath of him- 
self and crew that it happened through no fault of 
his, unless the party damaged is prepared to prove 
that the party running into him was to blame, ard 
that he himself was free from all blame, in which 
case the party running into him must pay the who'e 
damage.” In modern times no presumption arises 
against the wrongdoer, except in those cases 
which come under the rule of res ipso loquitur, 
and of these Grotius tells us that a liability attached 
to “the person out of whose dwelling-house some- 
thing is thrown or poured into a frequented road, 
whereby anyone is hurt,” or “the person who has 
something projecting or hanging out over a place 
where people are accustomed to pass, and which 
falls and injures someone.” 


If we turn from Grotius to Jean Domat, the great 
French publicist, whose work on the civil law wes 
first published to the world in 1694, and of whom it 
was said, “no one has gone more profoundly than 
Domat into the true principles of law, or explained 
them in a manner more worthy of a philosopher, 
of a jurisconsult and of a Christian,” we shall find 
the same condition of the law, not alone in his day, 
but in the early ages of the Roman law. Indeed, 
Domat appears to have, in a measure, compre- 
hended the ethical element in laws, for he tells us 
that the first law of man, “which is the spirit of 
his religion, is that which enjoins him to search 
after and to love that sovereign good, to which he 
ought to raise himself with all the force of his 
mind, and of his heart, which are made on purpose 
to possess it. It is this first law which is the 
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foundation and first principle of all the others. For 
this law, which commands man to search after and 
to love the sovereign good, being common to all 
mankind, it implies a second law, which obliges 
them to unity among themselves, and to the love 
of one another; because, being destined to be united 
in the possession of one only good,. which is to 
make their common happiness, and to be united in 
it so straitly, that it is said that they shall be but 
one, they cannot be worthy of that union in the 
possession of their common end, if they do not 
begin their union by linking themselves together 
by the tie of mutual love in the way that leads them 
to it. And there is no other law which commands 
every one to love himself, because no one can love 
himself better than by keeping the first law, and 
by steering the course of his life toward the fruition 
of that good to which it calls us. Although man 
was made to know and to love the sovereign good, 
yet God did not put him immediately in possession 
of that end, but placed him first in this life as the 
way to attain to it. And seeing man cannot move 
toward any objects by other steps than the light 
of his understanding and the motions of his will, 
God hath made the clear knowledge and the un- 
changeable love of the sovereign good, in which the 
happiness of the mind and heart of man does con- 
sist, to depend on man’s obedience to the law which 
commands him to mediate on and to love that only 
good, as much as he is able in this life, which 
He gives him for no other end but that he may 
employ it wholly in the pursuit of this- object, the 
only one that is worthy to employ all his thoughts 
and to satisfy all his desires.” Having carefully 
laid his premises, Domat traces through many 
pages the evolution of the law among these lines, 
and tells us that under the civil law “he who in- 
habits a house, whether he be the proprietor of it, 
tenant or other, is liable for the damage which is 
caused by anything thrown out or poured out of 
any place of the said house, whether by day or by 
night. And he ought to answer for it to him who 
shall have suffered the damage, whether it was he 
himself who threw it out or any of his family or 
domestics, even though it were in his absence or 
without his knowledge.” And so, “if an ox has a 
trick of pushing with his horns and wounds any 
one or causes any other damage, the master who 
has neglected to shut up this ox or to give such 
warning that people might avoid him, shall be 
answerable for the harm he shall do.” 
at this distance, a much more rational rule than 
that of the early Jews, who, if an ox gored a man, 
killed the ox and abstained from eating its flesh, 
while the English, in the time of Alfred, compen- 
sated the wounded man by giving him the ox. 


Time and the patience of this audience forbids 
that we go into the many statements of the law 
which Domat has given us, in which all of the 
limitations and exceptions to the rules found in 
modern jurisprudence are suggested or stated, but 
he sums up the question concisely as follows: “ All 


This appears | 


| the losses and all the damages which may happen 
| by the act of any person, whether out of imprud- 
| ence, rashness, ignorance of what one ought to 
know or other faults of the like nature, however 
trivial they may be, ought to be repaired by him 
whose imprudence or other fault has given occasion . 
to it. For it is a wrong he has done, even although 
he had no intention to do harm.” He likewise lays 
down the rule that “those who, having it in their 
power to prevent a damage, which some duty 
obliged them to prevent, have neglected to do it, 
may be made answerable for it according to the 
circumstances. Thus, a master who sees and suf- 
fers the damage done by his servant, when he 
might have hindered it, is answerable for it,” and 
this rule is applied in our modern jurisprudence 
where persons or corporations are held liable for 
injuries resulting to persons who have, by their 
own negligence, been placed in positions of danger, 
but who might have been spared the injury by the 
exercise of reasonable care on the part of 
the person or corporation after the situation of the 
injured person was discovered, as in the case of a 
little child who was picked up on the fender of a 
street car and carried along for some distance 
and then allowed to fall off and be run over by 
the car. 

If we cross the channel into England, turning 
back the time to the Elizabethan period, we shall 
still find the rules of law, based upon the rules of 
ethics, seeking to deter aggressions, either positive 
or negative, which shall result in injury or wrong 
to the individual, and which look to the equalizing 
of conditions between the injured and those who 
are responsible for the injury, without the weaken- 
ing of the body politic more than is necessary to 
this end. “So,” says Lord Bacon, “if a man be 
killed by misadventure, as by an arrow at butts, 
this hath a pardon, of course; but, if a man be hurt 
or maimed only, an action of trespass lieth, though 
it be done against the party’s mind and will, and 
he shall be punished for the same as deeply as if 
he had done it of malice,” for “in civil trespasses 
and injuries that are of an inferior nature, the law 
doth rather consider the damage of the party 
wronged than the malice of him that was the wrong- 
doer.” 


Puffendorf lays down, as among the absolute 
duties, or such as oblige all men antecedent to any 
human institutions, as not only the widest of all in 
| its extent, but, comprehending all men on the bare 
| account of their being men, the duty “that no man 
| hurt another, and that in case of any hurt or dam- 
|age done by him, he fail not to make reparation,” 
_and it is by a recognition of this duty that the law, 
as to-day administered, has resulted in advancing 
the ethical and material welfare of the community, 
in spite of the abuses which have been developed 
and the fallibility of human machinery to effectuate 
the ends of equal and exact justice. It is necessary, 
in our complex society, that rapid transit should 
exist; it has been thought necessary that great 
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corporations should be created for the purpose of 
affording this, and the many lives which have been 
sacrificed in working out this problem is evidence 
of the need of some restraining influence against 
the aggressiveness of these corporations upon the 
lives and limbs of the people. The corporation is 
without ethical attributes; it is organized for the 
financial advancement of its stockholders, and 
nothing short of a pecuniary responsibility can 
reach it. It it proper, therefore, that the corpora- 
tion be subjected to that rule of law universally 
found in enlightened jurisdictions, and equally 
applicable to individuals, which demands that an 
injury done to any person through the negligence 
of the corporation, and in the absence of negligence 
on the part of the individual contributing proxi- 
mately to the accident, shall be compensated. It is 
equally proper that the lawyer who has fitted him- 
self for the discharge of the duties of a counselor 
of the court should be ready with his services in 
support of the right of the individual to such com- 
pensation. It is only by the enforcement of the 
law that its lessons of prudence may be taught, and 
that the rights of the community, as a whole, may 
be respected and preserved. As the killing or 
maiming of an individual is an ethical crime, in- 
creasing the pain and decreasing the pleasure, not 
alone of the individual, but of the community at 
large, there are few higher duties than that of the 
attorney who appears in court in the advocacy of 
a cause involving negligence. His labors are at 
once egoistic and altruistic; he is seeking the 
amelioration of the pain and suffering of his client 
and of those depending upon him for their sup- 
port and maintenance, at the same time that he is 
building a barrier against future pain and suffering 
on the part of those who must fall victims to the 
carelessness of those entrusted with duties to the 
public, unless they are held to a rigid accountability 
for their aggressions upon individuals. By the 
rules that have been established for the adjustment 
of these controversies, by which the plaintiff is 
called upon to bear the burden of proof, not alone 
of the negligence of the person or corporation 
working the injury, but lack of negligence on his 
part contributing to the result, and by the energy, 
zeal and skill with which the many cases have been 
presented to the courts, the public service of great 
corporations has been vastly improved and the 
safety of persons has been promoted, until to-day 
there are many managers and representatives of 
these important corporations who recognize in the 
law the working out of the highest and best inter- 
ests of the State. Of course, in actions for negli- 
gence, as in other branches of the law, there are 
lapses on the part of ‘counselors from the high 
ideals of ethics, but, in general, it may be said that 
the law, both in its principles and in its administra- 
tion, is in harmony with the principles of ethics, 
and has for its object the lessening of pain and the 
increase of pleasure, both for individuals and for 
_ society. 


SPIRITUALISM AND GREED. 


An interesting case has just been decided by the 
Supreme Court of Massachusetts involving the con- 
sideration of the subject of spiritualism. 

In Washington, D. C., in December, 1880, the 
| plaintiff, then Eliza Byron, a widow, recently 
| bereaved, met the defendant, Hannah V. Ross who 

was advertising herself as a spiritualistic medium 
and giving seances. Having induced the plaintiff 
| to come to a private seance, the defendant told her 
‘that she could put herself in communication with 
| her late husband through the mediumship of the de- 
|fendant. The plaintiff believed the defendant and 
attended private seances at which the defendant was 
the medium and in which she believed, from the 
representations that had been made by the defend- 
ant, that her husband was talking to her. At one 
of these seances the “control,” as the “spirit” is 
termed, informed the plaintiff that she could be- 
come a medium; conjuring up spirits and procur- 
ing materializations of spirits; and directed her to 
take sittings for her development to this end. When 
the plaintiff in accordance with this arrangement 
went to the defendant’s house a “cabinet” was 
prepared by partitioning off part of a room with 
heavy black drapings. The defendant then closed 
her eyes, the “trance” began and the “ spirit,” pur- 
porting to be plaintiff’s late husband, asked the 
plaintiff how much she would give for her develop- 
ment, and upon her responding, “ five dollars,” the 
spirit exclaimed, “Oh, no! that is not enough. 
Two hundred and fifty dollars, and do not say 
anything about the fifty dollars that the medium 
owes you (the plaintiff stating that the medium had 
previously borrowed this amount). Let the 
medium have it this evening.” The plaintiff com- 
plied, and said that the defendant was not in a 
trance when she took the money and simply said, 
“Thank you,” without making reference to what 
had gone before. Twice a week was to be given 
to the development of. the plaintiff into a medium 
but as the plaintiff with touching simplicity stated, 
“All the mornings I would go and she was mak- 
ing arrangements; there was no development.” 
The defendant then made it appear that it was 
| necessary for the development of plaintiff that she 
should go to Onset, Massachusetts, with the de- 
fendant, to be in the same building with the medium 
and her band of spirits who controlled her, of 
whom Bright Star was one and the plaintiff’s late 
husband another. One Sunday shortly after ar- 
riving in Onset, in June, 1891, the plaintiff found 
on her writing-desk a piece of paper (produced in 
court) with her husband’s name written on it and 
an index finger. Upon calling the defendant’s at- 
tention to it, the latter said that it was well and the 
plaintiff would get more writings, that she would 
make a cabinet for the plaintiff; and she brought a 
paste-board box and put it in a cupboard, saying 
that it would be a good dark place. She directed 
the plaintiff to put a pencil in it and some paper, 
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and said that she would receive other writings from 
her husband. One morning on returning to her 
room from breakfast she found the shutters closed 
and the blinds drawn and called in defendant to see 
it, The defendant suggested that the plaintiff 
should look for writings and went herself to the 
cupboard, looked in the box and brought out a 
paper, saying, “You have got a writing.” The 
writing read: “ My darling, follow our directions 
in all things. Obey us, and you will come out one 





of the brightest mediums on our earth plane and | 


you will be rewarded.” The writing bore the name 
of plaintiff's late husband as a signature. Then 
came a “sitting” for which the seance room was 
made very dark, to give the plaintiff, the defendant 
explained, sittings for her development; and the 


defendant took the plaintiff in; but all the develop- 





defendant to Onset, the defendant having told the 
plaintiff that the spirits that controlled defendant 
said that it was necessary for the plaintiff to go back 
to Onset in order to finish her development. There 
a new “cabinet” was furnished to the plaintiff by 
defendant, consisting of a book — and a dark table 
with a drawer in it. The defendant said to plaintiff, 
“JT am going to make a cabinet for you to receive 
your husband’s messages in. Now, don’t let any- 
body know that book is there. Don’t let anybody 
know you receive writings, for if you do it will 
break the conditions so that Mr. Byron cannot 
| write to you again.” 

In due course after this proceeding the plaintiff 
found a note on the bureau in her room purporting 
| to be from her husband, signed in his name, and 
| saying, “ Let the medium have two bonds and $200. 


ment, she says, that she had was making arrange- | Look in the music box and you will find two $100 
ments to let the medium have six out of fifteen $500 notes and two bonds which you are to give the 
bonds that she possessed. | medium.” The plaintiff, deeply stirred, called de- 
At this sitting, the defendant being, as on every | fendant upstairs to her room and showed the note. 
other occasion, the medium, the pseudo spirit of the | The lid of the music box was lifted and there were 
plaintiff's husband said: “ The medium wants to buy | the bonds and the notes. These bonds and the 
this house, and I want her to have it, but she hasn’t | money had been kept in a tin box in which the 
the money to buy it. I want you to lend her six of | plaintiff's husband had always kept his money and 
your $500 bonds. Go up in my trunk and bring bonds, and this tin box was locked and laid in the 
down six of those bonds and lend them to the | bottom of a trunk, which also was kept locked with 
medium.” As plaintiff was leaving the cabinet, she | 4 padlock and strapped. 
found six chairs ranged around it and directed the | 


defendant’s attention to them. Defendant explained 
that it was the spirits, and that she could tell just 
who were sitting there; and she indicated the chairs 
that she said had been occupied by the immediate 
relatives of plaintiff. : 


Having handed over the bonds to the defendant, 
the plaintiff expected that there would be some 
business talk about them. Instead, however, the 
defendant told her that her husband forbade plaintiff 
to make any note of the transaction or to put any- 
thing against the defendant. Plaintiff said that that 
seemed very strange; and what should she do about 
her bonds. To this defendant replied that Mr. 
Byron was managing that for the plaintiff and that 
he was managing it all right. 

In September of the same year, 1891, another note 
in the paste-board box directed the plaintiff to lend 
the medium another bond and $100, and she did so. 
In November of the same year, when thé defendant 
was building a house, the plaintiff received a note 
from the spirit directing her to lend the medium 
another bond as she had not enough money to pay 
the workmen. The plaintiff handed over the bond 
and put the letter away. Not being able to find it 
again she reported the matter to the defendant, who 
said that the letter has dematerialized. The plaintiff 
asked what she meant, and the defendant said that 
the letter had to be dematerialized in order to give 
the spirits more power to write again. 

The following winter was spent in Washington, 
D. C., during which, at the behest of defendant, the 
plaintiff attended her seances every evening. The 
plaintiff returned in the spring of 1892, with the 


Let the plaintiff, now, tell the story in her own 
| words and way: 

| “T went to look at my trunk and it was locked 
| and strapped just as I had left it. I said, ‘Dear me, 
| Mrs. Ross, come and look here.’ We looked, and 
found the box all intact, but the bonds were gone 
and the money. ‘Why, that is matter through 
matter,’ said Mrs. Ross. I said, ‘ Matter through 
matter? What is that?’ ‘Ah, that is something you 
have still to learn.’ I said, ‘Do you mean to tell 
| me that spirits can put their hands down through 
| my trunk, under a tray, clear down to a box in 
| the bottom and take these out?’ ‘ Yes; that is what 
| they call matter through matter. I shall have to 
| instruct you about it.’ ‘Why, Mrs. Moss,’ I said, 
|‘t should not think that it was safe for people to 
| have money in their trunks then or anywhere else.’ ” 
| The plaintiff passed over the bonds and money to 
| Mrs. Ross. The writing of this occasion also de- 
| materiaiined. The winter of 1892-3 was passed in 
Washington, the plaintiff boarding with a Mrs. 
Richardson; Mrs. Ross, with her husband, boarded 
at the same place and had a room connecting with 
that of the plaintiff. The plaintiff had the trunk 
already mentioned in her room and one day found a 
note in it directing the plaintiff to tell the medium 
to find out what the rent of a box in a safe deposit 
vault would be, so that she could place her tin box, 
bonds, money and all private papers in the vault 
as plaintiff's husband was uneasy at her having her 
bonds, money and private papers in her trunk 
around boarding-houses. 





The note also said: ‘“ When you need any money 
‘for board or other expenses, just speak to the 
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medium and she will tell Mr. Ross to bring it to you 
out of the safe deposit vault.” Plaintiff showed the 
paper to defendant, who said that it was as the note 
stated, called in her husband and they talked over 
the matter. The plaintiff then passed over to de- 
fendant five bonds and between seven and eight 
hundred dollars in the box and some gold and 
private papers, and, as she did so defendant said, 
“Now, Mrs. Byron, Mr. Byron is very careful 
about money matters; he does all the managing.” 
One morning at breakfast afterwards the defendant 
said to the plaintiff, “Let Mr. Byron come and 
talk with you;” and she went into a trance as 
plaintiff supposed. Then the spirit purporting to 
be that of Mr. Byron said, “I want you to let the 
medium have fifty dollars. Let Mr. Ross go to 
the safe deposit and draw a $500 bond and have it 
cashed.” Plaintiff said, “Can I afford this? I have 
had to economize and have not had comfortable 
clothes to wear this winter.” The spirit said, 
“Well, we are going to see that you have more. 
Let the medium have it to-day, for she is worrying. 
Don’t tell Mr. Ross what you want the money for, 
but just tell him that you need it.” When Mrs. 
Ross came to she said, “ What did Mr. Byron 
say?” And when I told her she said “Go right 
down and see Charles. Don’t tell him what you 
want the money for. Do exactly as Mr. Byron told 
you. And do not give it to me in his presence.” 

Before returning to Onset, in May of that year, 
1893, the plaintiff went to her trunk to begin pack- 
ing it and found a note in it, which read: “ Let Mr. 
Ross take your bonds and your money and trans- 


fer them to the safe deposit in Providence, as that 


will be nearer to Onset and nearer to your home. 
And you had better pay Mrs. Richardson ten dollars 
that you owe her; and destroy this as soon as you 
read it. Plaintiff said to Mrs. Ross, “Isn’t that 
odd; he even knows how much I owe for my 
board.” Mrs. Ross said, “ You know Mr. Byron 
has been investing your money for you all along.” 
Plaintiff put the letter in a book as directed by Mrs. 
Ross. When she looked for it again it was gone 
and defendant told her that it had dematerialized. 
At Onset in the autumn of 1893, the plaintiff 
found a note signed in the name of her husband, 
directing the medium to go to the World’s Fair, 
stating that Mr. Ross did not wish her to go, 
thinking that they could not afford it but that the 
spirits knew what was best for their medium. 
Plaintiff showed this letter to Mrs. Ross, who there- 
upon threw her arms about plaintiff's neck, em- 
braced her and kissed her and said, “ Didn’t I tell 
you I would go.” Plaintiff said, “It seems to me, 
Mrs. Ross, all that you have to do is to express a 
desire and your wishes are granted.” And Mrs. 


Ross said, “They look after me every time.” 
“Well, I wish they would me,” plaintiff said, and 
added, “ Why is it that Mr. Byron takes everything 
from me and gives it to you?” The defendant said, 
“Don’t you go to getting jealous. 
Mr. Byron; that is all right.” 


We will talk to 


| After the defendant, in the opinion of the 
| Supreme Court, had “ obtained the last cent ci the 
| plaintiff's property,” the plaintiff gained an inkling 
| of her condition and began to ask Mrs. Ross for 
| her bonds and money. She was told to wait until 
| the house that had been newly finished should be 
| dedicated; it was to be called Angels Home; but 
it has not been dedicated yet. Finally, Mrs. Ross 
informed Mrs. Byron that her bonds and money 
were gone with Mr. Ross, who had then leit his 
wife. 

The plaintiff's eyes were finally opened in the 
autumn of 1896, when she attended a seance given 
by Mrs. Ross, at which the plaintiff said to the 
“spirit,” “ You have taken everything from me and 
given it to the medium.” And the spirit said, 
“ Well, if I had as much again I would give it to the 
medium.” The plaintiff then said, ‘“ Don’t you tell 
me that it is Mr. Byron. That is never my hus- 
band talking, nor is it a spirit. That is Mrs. Ross 
herself.” 

Action of trover for the fraudulent taking of 
fifteen bonds was brought more than six years after 
the first transaction. 

The defense constituted a complete denial of the 
plaintiff's story. The defendant denied that she had 
ever suggested that plaintiff could become a 
medium through a process of development and 
denied that she could develop a medium; that she 
had never before heard that plaintiff received com- 
munications purporting to come from her deceased 
husband, that she knew absolutely nothing about 
them, that the plaintiff never showed her any of 
them; that she had never been the mediumship of 
any communication between plaintiff and her hus- 
band concerning any money transactions, that she 
did not know that plaintiff had any bonds. 

The judge in charging the jury said with refer- 
ence to these transa¢tions that they must consider 
whether they were real or a practice of fraud and 
deceit upon the plaintiff; and as to the first of them 
whether the incident of the chairs was genuine, or 
whether it was introduced to add sanctity or serious- 
ness or solemnity to the occasion, so that the com- 
mand with reference to the bonds would be more 
readily obeyed. They should consider whether 
spirits moved the chairs or whether some one else 
came and set them around, acting in concert with 
the defendant, and, as a matter appealing to their 
good sense, whether the spirits needed chairs in 
which to sit, in order to wait around and influence 
the plaintiff; whether any substance, called spirit or 
by any other name, able to go through the walls 
of a house or the glass of a window, needed chairs 
in which to sit and rest as mortals do. If the chairs 
were there to make an impression upon the plaintiff, 
and the placing of these chairs was the work of 
spirits, let the jury consider whether they could not 
have made the impression in some other way just as 
well as by lifting chairs around and disposing them 
as they were said to have been disposed. Could not 








the spirits have pulled the nose of the plaintiff just 
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as well, could they not as effectually have inter- 
fered with her person? 

They should see whether that was a mere form 
gone through with to deceive this plaintiff, so that 
she would think that there had been a council of the 
spirits of those dear to her, her husband, her 
mother, her brother, her niece and another friend. 
Let them find whether it was done to practice upon 
this woman, and obtain the property from her leav- 
ing her to believe that her friends all wanted it 
done. 

Then again on the occasion on which the bonds 
were found in the music box, had Mrs. Ross or 
some other person obtained the keys to the plaint- 
iff's property, to the trunk and to the box, and 
taken the money and the bonds out of them and put 
them in the music box, and then left the writing 
there to have it brought out in that way as though 
it came from the spirits? 





time within six years after the person so entitled 
discovers that he has such cause of action; that the 
maxim vigilantibus non dormientibus jura subveniunt 
applied to the plaintiff. To this the plaintiff replied, 
that if the plaintiff be regarded as having slept upon 
her rights, it could not be gainsaid that, in sporting 
parlance, the defendant was the wary one and that it 
was she who had put the plaintiff to sleep; that until 
the plaintiff recovered from the sleep into which 
she had been so put the statute should not run. The 
defendant also contended (2) that no one can say 
that spirits do not speak through mediums; and (3) 
that the supposed communications were so prepos- 
terous as to be impossible of belief, the imposture 
being so transparent as to make the maxim volenti 
non fit injuria applicable. 

The Supreme Court overrules defendant’s excep- 
tions and finds that “there was evidence on which 
the jury would have been warranted in finding un- 


If, however, the spirit of the husband did go into der the proper instructions that there was a fraudu- 


the trunk, into the tin box, then let them consider | 
how the papers got out. Was it by unlocking the | 
trunk and unlocking the box; and, if so, then) 


who did it? Did this defendant write the paper, or 


lent concealment of the cause of action, that accord- 
ing to the plaintiff's evidence the deception was kept 
up until a year before the suit was begun, that the 
only evidence as to the time when the plaintiff's 


did the spirit of plaintiff's husband? If it was dong! eyes were first opened to the deception was the 


by the defendant was it done deceitfully, for the 
purpose of deceiving this woman, by the pretense 
that the husband had directed the property to be 
given to the defendant, knowing that she believed 
and followed the advice of her husband, done to get 
this property?. * * * 

There was another matter to which he would call 
their attention, as a matter not to be lightly passed 
upon. In considering the truth of these statements 
as coming from the husband, they should consider 
whether any husband, who, with his wife had saved 
any property for their benefit as they might become 
in need of it, would have, in this world or in any 
other, directed that that property be turned over, 
taken from the wife, and leaving her penniless. 

They should consider whether the transactions 
bear the ear-marks of truth or of fraud. It was for 
them to say, using their good judgment in the mat- 
ter, not leaving their past experience in life behind 
them. when they went into the jury room to con- 
sider this case, but using it. Let them take into 
consideration the little acts leading up to these 
different transactions and see whether they were 
steps taken for one purpose only and that purpose 
to obtain the property of this plaintiff. 

There was a verdict for the plaintiff for the full 
amount claimed and interest, $10,493.73, and the 
case was taken to the Supreme Court on exceptions. 
There the defendant argued (1) that the Statute of 
Limitations applied and that the plaintiff did not 
overcome this defense by setting up the.defendant’s 
concealment of the fraud under Public Statutes 
(c. 197, sec. 314), which provides that if a person 
liable to any of the actions mentioned in this chap- 
ter fraudulently conceals the cause of such action 
from the knowledge of the person entitled to bring 
the same. the actien may be commenced at any 





seance in which the defendant was told by the 
pseudo spirit of her husband that if he had as much 
again he would take it from the plaintiff and give it 
to the defendant.” ‘ 

“We do not agree with the defendant’s conten- 
tion that if a defendant, who falsely represents that 
the spirit of a dead husband, speaks through the 
defendant’s lips, and thereby obtains the plaintiff's 
property, is successful in continuing the deception 
for six years next after the last cent of the plaintiff's 
property was obtained by the defendant, the plaint- 
iff is without remedy when her eyes are opened; on 
the contrary we are of opinion that in such a case 
there is concealment of the fraud, and the plaintiff 
can sue within six years after she discovers that she 
has been duped (Manufacturers’ Bank v. Perry, 
144 Mass. 313). 

“Tt does not lie in the mouth of a defendant who 
has fraudulently succeeded in bringing a plaintiff 
under such a delusion to set up that the plaintiff 
had means of ascertaining the truth within the rule 
of Farnum v. Brooks (9 Pick. 212, 244), relied on by 
the defendant. 

“As to the defendant’s contention that no one can 
say that spirits do not speak through mediums, it 
is enough to say that the defendant did not rest her 
case on the truth of her representations that the 
plaintiff's dead husband spoke to the plaintiff 
through the defendant, but on a flat denial of the 
whole story told by the plaintiff; and as to the fur- 
ther contention of the defendant that if the decep- 
tion was so obvious that the plaintiff ultimately 
found it out she cannot rely on having been de- 
ceived by it but ought to have found it out before, 
it is enough to say that the defendant made the 
representations to the plaintiff immediately after 
the death of her first husband, and her eyes seem 
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to have been opened at or about the time she was | In Broder v. Sallard (2 Ch. Div. 692), Sir Geol 


married to her second husband.” 


Ratpu W. GLoac. 
Boston, Mass., April, 1901. 
——_——> —_—_ 


NOISE NUISANCES. 


In Hill v. McBurney Oil and Fertilizer Co. 
(February, 1901, 38 S. E. 42), the Supreme Court 
of Georgia very properly held that the blowing of a 


factory whistle in a populous community at un- | 


seasonable hours, which was unnecessary and was 
“so loud, harsh and terrific as seriously to inter- 
fere with plaintiffs’ reasonable enjoyment of their 
habitations,” constituted a nuisance which a court 
of equity would enjoin. In the course of the 
opinion, a former opinion of the same court in 
Mygatt v. Goetchins (20 Ga. 350), was referred to, 
in which Lumpkin, J., said: “We know of no 


sound, however discordant, that may not, by habit, | 
he converted into a lullaby, except the braying of | 


an ass or the tongue of a scold.” Chief Justice 
Simmons, in the present case, says of that remark: 


“With this statement we cannot profess that we | 


entirely agree, but, if we did so, we would still think 


that lullabies are not usually desirable after one is 


wrapped in slumber, and might become an intoler- 
able nuisance at 4 or 5 o'clock in the morning.” 


Judge Lumpkin’s dictum recalls an alleged fact | 


which has been overWorked as a pulpit simile, that 
at a certain height above the earth all its tumults 
and discords blend into a harmonious strain of 
music. Whatever the truth may be as to the upper 


air and the empyrean beyond, down on the earth | 


nuisances of noise seriously interfere with mental 


labor and the normal comfort of life and even pro- | 
| rest. 


mote nervous diséase. 

There is a gentleman of this city —so the story 
goes — of unusually acute sense of hearing who, in 
order to obtain sleep, is obliged to fill his ears with 
wax before retiring. Modern science has done 
much to magnify sound and transmit it through 
immense distances. When, however, it comes to 
protecting one’s self from unwelcome noise, science 
has no improvement to offer upon the crude ex- 
pedient of Ulysses to render his men immune to 
certain ladies of fine voices and shady reputation. 
True, we can deaden our walls against otir imme- 
diate neighbors, but in warm weather we must open 
our windows to the siren tones of the hand organ. 
It may be within the future possibilities of science 
to supply something answering to a soft pedal for 
the auditory nerve filaments, some process equiva- 
lent to pouring oil on the sound waves in the air. 
But until a method be supplied of securing an 
island of silence for the individual or his particular 
locality, the protection of communities from abuses 
of noise will continue to be a most important 
branch of the law. Happily, the tendency of the 
courts is to exercise such function in-a broad spirit 
of discretionary common sense, of which the recent 
Georgia case furnishes an example. 





| Jessel remarks: “There are many trades and many 


occupations which are not only reasonable but 
necessary to be followed, and which still cannot be 
alleged in the proximity of dwelling-houses so as 
to interfere with the comfort of their inhabitants,” 
“The real test as to whether a noisy trade is a nui- 
sance in a particular locality, and to a particular 
person in the enjoyment of his property, is whether 
it is of such a character as would be likely to be 
physically annoying to a person of ordinary sensj- 
bilities, or whether it is carried on at such unreason- 
able hours as to disturb the repose of people dwell- 
ing within its sphere. A noise may be compara- 
tively slight, such as arises from the filing of some 
classes of metals or substances, and yet so affect the 
nervous system as to produce absolute physical 
pain in persons of ordinary sensibilities ” (Wood on 
Nuisances, sec. 617). The courts in proper cases 
will discriminate between noises arising from law- 
ful trades and those created wantonly or from mis- 
chievous or malicious motives. Ordinary church 
bells are an anachronism at the present day when a 
reliable timepiece can be bought for a dollar, 
Musical chime bells may be tolerated under restric- 
tions as to days and hours, but even so their capa- 
city for torture and injury to sick persons is very 
great. Illustrations of the inhibition or regulation 
of these and various other kinds of noise appear in 
chapter 18 of Wood on Nuisances—N. Y. Law 
Journal. 
a 


ELECTION OF UNITED STATES SENATORS. 





It frequently happens that laws, customs and 
institutions outlive the reasons upon which they 
It is a maxim in law that reason is the 
soul of law, and when the reason ceases the law 
should cease. And this maxim is entirely logical; 
nevertheless, the logic of theory does not conform 
to the logic of fact. 

As a matter of fact, changes in laws do trail 
behind changes in the conditions and ideas which 
called those laws into existence and which form 
the basis upon which they rest. As evidence of the 
truth of this statement, we need but to examine 
the records. The law of primogeniture in the male 
line had its inception in a state of society, which 
subordinated peace to war, and, hence, during the 
Feudal regime, which was built upon the idea that 
society should be organized for war, rather than 
for peace, we find this law of primogeniture almost 
universally recognized, as was natural; but the law 
long survived the death of the Feudal system. The 
same is true as to the property rights, and, in fact, 
as to nearly all the legal rights of a married woman. 
The laws of England required that the records of 
the courts be kept in Latin long after there was 
any practical reason for so doing. French is still 
the language of diplomacy, notwithstanding the fact 
that the reason has disappeared, owing to the 
decided pre-eminence of the Anglo-Saxon. The 
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the president of the United States, when everybody | 
knows that the president has already been chosen | 
in the November elections, and that the electors are | 
not expected to, nay, even dare not, exercise their | 
discretion. But we trust that few, if any, will seri- 
ously dispute the proposition; therefore, we will not | 
submit further evidence, unless called upon to do so. 

However we may differ as to our explanation, it 
seems to us the fact is evident that customs, laws 
and institutions are, in their nature, conservative, 
static; that while they exist to enable society to the | 
better realize its purpose and ideals, they. respond 
but tardily to changes in social conceptions, how- 
ever rational those changes may be. Hence, the 
existence of a custom, law or institution, while it 
may be an argument in favor of its expediency, is 
not proof of its expediency. Applying the above 
bit of philosophy to the case in hand, we are fur- 
nished with an explanation of the continuance of 
the present method of electing United States sena- 
tors, but not necessarily a justification of it. 
When the framers of our Constitution placed in 
that instrument the provision that senators should 
be elected by the State legislatures, thus making it 
the supreme law of the land, they had a reason for | 
so doing and considered this reason a good one. | 
They, or at least the great majority of them, | 
believed that it would not be safe to have the | 
United States senators elected directly by the peo- | 
ple, any more than it would be to have the president | 
so elected. Their democracy had not developed to | 
the point where they had sufficient confidence in | 
the wisdom and conservatism of the people to | 
intrust them with the power of electing more than 
one branch of the legislature. We commonly look | 
upon our revolutionary fathers as being intensely | 
democratic, and, measured by the political standards | 
of those days, they were; but judged by present | 
standards, they were not. Whether rightly or) 
wrongly, they distrusted the political wisdom of the | 
people, as can be clearly seen from Elliot's Debates | 
containing the discussions of the convention which | 
framed our Constitution. Holding these views, | 
they had a reason for favoring the method which | 
they adopted for electing senators; but our political 
evolution has removed this reason, and, in order | 
to be consistent, we should revise the method so 
as to make it conform to our changed political 
ideas. 

Our political experience has shown that the elec- 
tion of members of the house by the people is 
attended with fewer inconveniences, and, upon the 
whole, better results than is the elections of sena- 
tors-by the legislatures. We will mention the more 
prominent inconveniences and evils which the actual 
working of this method has developed. These may 
fairly well be classified under three heads according 
to their effects: (1) Upon the senate; (2) Upon 
the State legislatures; (3) Upon the people. 

As a result of this method, the senate is con- 
gested with men whose purse and political trickery 





law still requires the presidential electors to choose | 


is out of all proportion to their ability as states- 
men. For it is a matter which cannot be gainsaid 
that the political machine can be used far more 
effectively in electing a legislature favorable to a 
“boss” or his political creations, than it is to 
secure their own election at the polls. And the 
further fact is well known, that money can be used 
to a much better advantage in lobbying a legisla- 
ture than in buying an election where the money 
must needs be distributed over a much larger sur- 
face,@and the safeguards against corruption are 
much more numerous. A Pennsylvania politician 
formulated this with more frankness than self- 
respect in the following statement: “I can use my 
money to a better advantage in buying a legislature 
than in buying the people of the State.” 

Senators do not feel their responsibility to the 
people of the State to the extent they would, if 
elected directly by the people. If a senator is 
unscrupulous, it is a matter of indifference to him 
what the people think of him so long as he can 
retain his hold upon their legislatures. It is a 
fundamental principle of representative government 
that power should be coupled with responsibility. 
While this, in theory, holds, with reference to our 
United States senators, as a matter of fact, respon- 
sibility becomes considerably attentuated when the 
body to whom one is responsible is not a permanent 
body, and this is the case with out State legisla- 
tures — few members of our legislatures continue in 
office for more than six years, so that a senator may 
disregard the wishes of his State legislature with 
comparative impunity. 

Not so when his responsibility is to the people; 
they are a relatively permanent body and the same 
constituency which elects him once will have an 
opportunity to elect or defeat him again. The fact 
that they are elected for a six-year term, which is 
three times as long as that of a congressman, 
removes sufficiently their sense of responsibility, 
without having this insulting pad, in way of a legis- 
lature, placed between them and the _ people. 
Responsibility is always most effective when direct 
and certain. 

The effect upon our State legislatures is equally 
marked and all too often equally demoralizing. 
The members of the legislature are chosen too fre- 
quently, not with a view to their fitness to serve 
their State in the capacity of legislators, but because 
they favor this or the other candidate for the United 
States senate. Here, then, is a mixing of issues 
in State elections, the effect of which is too easily 
understood to need comment. The next effect is to 
invite corruption; for there are always some mem- 
bers uninstructed by their constituents, with refer- 
ence to candidates for the United States senate, and 
some more who are willing to disregard their 
instructions, provided the monetary arguments of 
the candidate or his friends are sufficiently eloquent, 
or, to put it in a bolder form, they can be induced 
to set a price upon themselves. There is the further 
objection that it frequently uses a large portion of 
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their time. A direct election by the people would 
thus save the legislature from considerable time, 
which, if not needed for legislation, they could 
adjourn and go home that much earlier, and by so 
doing save the State considerable expense, as well 
as suspense. 

If the contest for the senatorship is fierce and the 
forces of the dominant party divided and factional 


feeling bitter, we have a deadlock. And of late) 


deadlocks are, by no means, infrequent. If the case 
is an aggravated one, the whole session is somgtimes 
used up without getting anything done —this is a 
twofold injury to the State; first, in that time which 
should have been spent in legislating for the interests 
of the State has been uselessly squandered, and, 


second, in that the State loses a part of its repre- | 


sentation in the United States senate. The dead- 
locks in Delaware, Pennsylvania, Kentucky and 
California are too recent to need more than a pass- 
ing mention in order to renew in your minds the dis- 
graceful and disgusting incidents connected 
therewith. 

"Upon the people the effect is certainly not such 
as to commend the present method. It increases 
their distrust of their State legislatures; because, if 
the contest is at all close, there are seldom wanting 
charges, too often well founded of treachery and 
bribery. It is, in part, responsible for a lack of 
confidence in and respect for the United States sen- 
ate. It is a lamentable fact that the American peo- 
ple have, to a considerable degree, lost confidence in 
this body to which a half century ago they looked 
with pride; and justly so, for during the early half 
of the nineteenth century it compared very favor- 
ably with any legislative body in the world. True, 
they had the same method of electing senators then 
as now, but circumstances have changed. The 
political machinejexerted but a fraction of the effect 
upon legislatures then as it does now; nor was 
lobbying practiced to anything near the 
extent. 


same 


Viewed in the light of past experiences and pres- | 


ent conditions, it seems to us clear that the present 
method cannot be justified, either in theory or in 
fact. The practical thing to do is, therefore, to 
change it so as to make it conform to present condi- 
tions and consistent with present political ideas. 
We are not insensible to the fact that it is an 
exceedingly difficult thing to amend our Constitu- 
tion; but, unless we greatly mistake the public mind 
on this point, there is a strong popular sentiment 
in favor of amending that instrument, with refer- 
ence to the provisions in question in this case. 
that is needed, then, is to crystallize this sentiment 
into action. A move toward this end would meet 


with serious opposition in but three directions, to | 


wit, the senate, the State legislatures, and that ultra- 
conservation of some people which is opposed to 
changes, as such, no matter for what end. The 
opposition from the first two directions could readily 
be overcome by the pressure of* public opinion, 
wisely and judiciously set in motion by the press, 





All | 


the platform and popular conventions. The reason 
|for the opposition from these directions is not far 
to seek. Certain members of the senate are con- 
vinced that it would render their “job” insecure — 
| and, as to the State legislatures, it would necessj- 
‘tate a surrender of power, to which men are cener- 
| ally constitutionally opposed. But of these two, the 
| opposition by the senate constitutes the onl) very 
serious obstacle; for in the ordinary method of 
| amending the Constitution the amendment is pro- 
posed by two-thirds of both houses. The method of 
| amending by a national convention called at the 
request of two-thirds of the legislatures of the vari- 
ous States has never been resorted to. The opposi- 
tion due to the third cause would, in all probability, 
be in this case very slight and may, for all practical 
| purposes, be safely disregarded. On the whole, it 
seems that the people are entitled to a change. and 
can, by a reasonable effort, secure it; and we trust 
that they will, in the not far distant future, put forth 
such effort. 


December, 1900. 


EpwiIn MAXxeEy, 

Dean of Law Department, Southern 
Normal University, Huntington, 
Tenn. 
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PREPARATION FOR TRIAL; WITNESSES 
AND THEIR EXAMINATION. 
By Joserpu F. DAty, ex-Justice of the Supreme 
Court of New York, in “The Brief.’ 





The examination and cross-examination of wit- 
nesses develop the strength or weakness of the 
case. To manage your own and your adversary’s 
witnesses with ease, grace and decorum should be 
the particular study of counsel. Above all, it should 
be done with an exhibition of perfect fairness. I 
remember how a case was affected by over-elabora- 
tion of a plan of what was doubtless supposed to 
be permissible deception. It was a negligence case, 
and the principal issue was as to the manner in 
which a certain appliance had been attached to a 
building. The mechanic Who had done the work 
was not produced by the defendant, who was ac- 
cused of purposely keeping him out of reach. 
Plaintiff's counsel declared tfat he would make 
search for the missing witness, who was apparently 
| secreting himself in the interest of defendant. Sub- 
sequently he asked the court to issue an attachment 
for the witness who had failed to respond to a 
subpoena. While the storm of indignation created 
| by the counsel over the conduct of the defendant 
and witness was progressing, the latter was dis- 
covered waiting patiently at the court-room door, 
and when called to the stand by the plaintiff he not 
only came provided with specimens of the insecure 
appliances he had used, and readily admitted the 
insufficient character of the work, but incidentally 
referred to the appliances as the one he had shown 
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dence of concert between the counsel and the wit- 
ness he had denounced, and whose attendance was 
represented as so hard to secure, was not favorable | 
to the plaintiff's case as the result proved. 

Nothing, it is certain, is so fatal as a suspicion of | 
disingenuousness on the part of counsel, and no- | 
where is it more distasteful to a jury than in the | 
treatment of the testimony of witnesses. It is im- | 
portant, for example, to always quote a witness 
correctly when referring to his evidence in cross- | 
examination or in summing up to a jury. 

The rules and suggestions for the direct examina- | 
tion of witnesses are few and simple, as: that lead- 
ing questions may not be asked; the witness’ knowl- 
edge of the case should be exhausted before he is 
dismissed (although it is discretionary to allow him 
to be recalled or the case to be reopened); he 
should be allowed to tell his story in his own way, 
prompted by questions that will enable him to recall | 
matters that have been overlooked, so that his 
whole evidence may be elicited in an easy and nat- | 
ural manner; and the witness should-be put at ease 
by a few unimportant and formal questions when he 
first goes upon the stand. The calling of witnesses 
whom your adversary will be compelled to call 
ought to be avoided if possible, as the chances are 
that they may be unfriendly, and it is better not to 
make them your own witnesses, since you may not 
then impeach them. 

In connection with this subject, it should be 
borne in mind that if you have to subpoena a hostile 
witness to produce a book or document, you may 
call him to the stand and ask for the production of 
writings, without swearing him as a witness. This 
is important as such evidence is only to be gotten 
from persons who are in many cases friendly to, if 
not implicated with, the other side; and in cases 
when the issue is fraud, it may be essential to avoid 
making persons of whom you know little your w't- 
nesses and thus debar yourself from a general im- 
peachment of them. 

Should you put a witness upon the stand and be 
surprised by his testimony, as by his boldly giving 
evidence in favor of your adversary, you are not 
leit altogether at his mercy, but may question him 
so as to show that his testimony is a surprise, and | 
the circumstances which induced you to call him. | 
You may cross-examine him as to the truth of his | 
statements, and his previous declarations, incon- | 
sistent with his evidence. You may, in fact, call as | 
a witness in the issue of fraud one of the alleged | 
participants, cross-examine him and put leading | 
questions to him, the ordinary rule, in that regard, | 
not being applicable as the danger from such a 
mode of examination does not exist in the case of 
a hostile witness. It is only a general impeachment | 
by proof of bad reputation, which is not allowed in 
such cases. But it is not an impeachment of your | 
own witness to call other witnesses to testify to a| 
fact material to the issue whose evidence is at vari- 
ance with his. The impeachment of the witness, in | 





to the plaintiff's counsel “last week.” This evi- | 


| called by the adversary. 


that case, is only incidental and the material evi- 
dence cannot be excluded; and generally with re- 
spect to hostile witnesses called by you, you may 
ask the jury to credit a part of their testimony and 
to discredit the remainder. 

It may be well here to say something about the 
taking of objections to the testimony of witnesses 
General rules ought to 


| govern counsel in watching the means taken to de- 


velop the opponent’s case. While I do not favor 


;too much technicality in this regard, I consider it 


always prudent to object to leading questions. 
This is often but a specious method of substituting 
for the memory of a witness the adroit construc- 
tions, if not inventions, of counsel. Some advo- 


cates, tempted by the fertility of their own imagina- 


| tions, seem incapable of allowing a witness to tell 


his own story, in his own way. They furnish him 
not only with finely-shaded phrases which he is 
most willing to adopt, but also with cleverly-twisted 
versions of fact which he confusedly accepts as a 
fair construction of his remembrance of the transac- 
tion. The leading questions of counsel who is “ in- 
toxicated by the exuberance of his own verbosity ” 
is one of the most insidious and dangerous things 
to be apprehended from an adversary, and should 
be promptly met by persistent objection. 
Incompetent and irrelevant testimony volunteered 
by a witness may be suffered until the full answer 
is out and then be stricken from the record by mo- 
tion; but it is generally wise to let adverse wit- 
nesses talk freely. More is to be gained by the 
chance of their saying too much than by coercing 
them into keeping to strict rules. Some of the 
most successful cross-examiners at the bar never 
interrupt hostile witnesses, but let them indulge in 
the most unrestrained flights of fancy. A skillful 
cross-examiner may find it even profitable to let a 
witness answer grossly leading questions, because 
on cross-examination he will be invited to tell his 
own story in his own way and the contrast between 
his counsel’s testimony and his own unaided and 
unvarnished tale will be found to be very striking. 
He will have to contradict his previous assent to 


“ 


*his counsel’s ingenious suggestions in vital partic- 


ulars and will make altogether a different showing 
from that got up for him by his brilliant leader. 


We now approach the important subject of cross- 
examination. The object for which, after the wit- 
ness for one party has testified to the facts of the 
case, the counsel of the other party rises to ques- 
tion him is to shake the positiveness of the witness, 
test the accuracy of his recollection, or suggest 
some circumstance which may put a different com- 


plexion upon the testimony given on the direct ex- 


amination. Where a witness is suspected of bad 
faith, the object of cross-examination is to involve 
him in contradictions which will affect the value of 
his testimony or to show his ignorance of certain 


| facts which he must have known if his story were 


true; besides laying a foundation for impeaching 
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him, by proof of inconsistent declarations made 
elsewhere. 
It seems to be a rule with some inexperienced 


counsel, who are more partisan than prudent in. 


their client’s cause, to assume that the witnesses on 
the other side are all perjurers and that if they can 
be questioned at sufficient length the assumption 
will be justified. A good many hours have been 
wasted in this way. It takes a very shrewd and 
experienced lawyer to tell whether a witness is a 
wholesale perjurer, or simply a too willing witness 
with a tendency to exaggeration, or a perfectly 
candid person telling what he knows and no more. 

If I were asked what is the first qualification for a 
good cross-examiner I should say, “an intimate 
knowledge of human nature.” To know its ten- 
dencies under certain conditions, its frailties and 
weaknesses, is to have a dishonest or an imprudent 
witness at your mercy. But how many counsel 
possess this extraordinary insight into the foibles 


of the human mind? It is the gift of the great nov- | 
elists, poets and dramatists. Out of it have been | 
woven those immortal works which generations | 


have studied, with the conviction that the fiction 
before them was very truth — fiction, as related of 
the author’s creations, but absolute verity when 


tested by the reader’s experience of his own emo- | 


tions or the acts of others. 


To witness a first-class cross-examiner, who pos- | 
sesses this extraordinary gift, handle a witness who) 


has gone upon the stand to make the worse appear 
the better cause, is one of the most absorbing inci- 
dents of the legal profession. No art can wholly 
withstand the attack of a master mind upon a fabric 
raised upon falsehood. The witness may be excep- 
tionally keen and skillful in verbal fence, and may 
succeed in parrying every thrust, but his adroitness 
simply shows him to be not a candid but a clever 
witness and his very cleverness will serve to dis- 
close his prevarication and duplicity. There is no 
shield against an accomplished cross-examiner but 
one — and that may be possessed by the most illit- 
erate, the most timid and the most inexperienced 
witness. It turns the edge of the best tempered 
weapon and checks the most furious onslaught — it 
is always at hand; and it is never failing; it is truth. 

I do not mean to say that a truthful witness may 
not be puzzled by a practiced inquisitor or made 
to appear stupid or dull. I remember the cross- 
examination of a bookkeeper in a bank who denied 
that a customer had given repeated notice of dissent 
from the settlements in his pass-book. The action 
was to recover from the bank a large sum, repre- 
sented by checks which had mysteriously disap- 
peared from the pass-book when it was balanced 
and ready to deliver to the customer. The action 
was. brought ten years after the disappearance, dur- 
ing which period the customer continued his deal- 
ings with the bank and his pass-book had been 
balanced about two dozen times on.the basis of the 
alleged false account. It is interesting to tell the 
result of such a case to lawyers who are so often 


———e 
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called upon by clients to advise them as to what 
the verdict of a jury will probably be in a given 
case. The amount claimed was large — over $30,000, 
The books of the bank showed checks to that 
amount coming t1rough the clearing-house or paid 
over the counter and charged to the customer’s ac- 
count. But they were not produced, and the ques- 
tion was, how could they be proved to be his? 
The vouchers were either lost or had been sup- 
pressed. But who suppressed them? Had the bank 
any motive in doing so? Had the customer any 
motive? 


It appeared singular that the customer had re- 
frained from demanding this sum of $30,000 from 
the bank for ten years, ‘although his failure to de 
mend it cost him seven per cent interest per an- 
num, a total of $21,000. If he had demanded it, the 
statute of limitations would run against his claim, 
and he could not have delayed his suit for ten years 
when the detection of fraud would be so difficult, 
| Why did he delay suit and lose so large a sum in 
| interest? During the ten years he had become 
| reduced, by reverses in business, from affluence to 
| poverty, and it looked as if the revival of this old 
| question of the lost vouchers was a desperate spec- 
ulation. He was asked on the witness stand to pro- 
duce the stubs of his check-book to show what 
| checks he had actually drawn during the period 
covered by the disputed settlement in his pass-book. 
He replied that he never kept a check-book, but 
always used loose blanks obtained at the bank. He 
was then asked for his ledger to ascertain if any 
payments made by him corresponded to the checks 
listed in the pass-book which had been paid 
by the bank. He replied that he never kept a led- 
ger; and in answer to subsequent questions he 
stated that all his other books had been lost, sold or 
destroyed. On cross-examination he was asked this 
question: “ You deny these twenty-seven vouchers; 
| they cover a period of three months; during that 
time you must have made payment by check and 
those checks must be.among these vouchers; which 
of them do you admit?” He replied, “none,” that 
all of them were for amounts different from the 
amounts he had drawn for. He was asked, “ What 
then were the amounts you drew for?” “I cannot 
remember.” The bank endeavored to find the mer- 
chants with whom he had dealt (he being a whole- 
sale and retail grocer) and notwithstanding the 
lapse of nearly twelve years, it was able to identify 
certain checks paid out by him for goods, and 
deposited by the recipients in their banks with the 
checks passing through the clearing-house and paid 
by his bank, charged among the missing vouchers. 
Notwithstanding this absolute proof of the falsity of 
his statement that none of the vouchers were drawn 
by him, the jury gave him a verdict for the full 
amount of his claim, including the checks that had 
actually been traced to him. One of the jurymen 
being afterwards asked for an explanation of such 
an extraordinary finding, said that they had unani- 
mously agreed that it would not be safe to let a 
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bank to charge a customer for a voucher which it 
could not produce. The verdict was afterwards set 
aside and so was a second for a smaller amount, 
and the case was never again brought to trial. 

The best legal talent which the bar afforded was 
engaged in the case, and it is interesting to note 
that the counsel for the plaintiff was so dispirited in 
the course of the trial by the extraordinary devel- 
opments in it that he consulted the presiding judge 
as to the propriety of withdrawing from the case. 
The judge advised him that such a course would 
be certainly proper if the client admitted his bad 
faith, but not if the counsel were convinced of the 
justice of his cause in spite of appearances. The 
verdict of the jury no doubt astonished him as much 
as it did his opponent. To return to the cross- 
examination of which I spoke; the bank clerk had 
denied positively the plaintiff's statement that at 
each balancing of his book during the ten years 
referred to he had protested against the balance 
being struck, as shown by the book. He was cross- 
examined in the usual way as to whether he} 
remembered all that the customer said on those 
occasions and admitted that he did not recall any 
conversation with the plaintiff, except when the | 
book was first balanced upon the charge of the | 
missing vouchers. He was asked how he could | 
deny what the plaintiff testified to when he did not | 
recall anything that was said. He replied, “it was 
because it did not occur.” He was asked how he | 
knew it did not occur and he said, “because he | 
remembered it.” He was then triumphantly asked | 
how he could remember it if it never occurred? — | 
which question he was unable to answer. An adroit | 
witness might have replied that while he could not | 
remember everything that had happened in the} 
court-room the day before, he could yet positively 
swear that no one stood on his head during the 
proceedings. Here, however, was a perfectly hon- 
est witness confused by an ancient quibble. 


The case of a dishonest party who, as his own 
witness, may be convicted by his ignorance of mat- 
ters which he ought to know if his claim were just, 
was never better illustrated than in the litigation 
over the celebrated Tichborne estate. A claimant 
personated the lost heir and was subjected to a 
cross-examination unexampled in the history of 
judicial proceedings. 

The one thing that could be assumed with cer- 
tainty respecting the real Sir Roger Tichborne, 
whose mother was a French woman, was that he 
must be familiar with the sound of her name 
(Felicite) in her native tongue. The claimant, who 
was suspected of being Arthur Orton, the son of 
a Wapping butcher, displayed extraordinary famil- 
iarity with much that occurred in the youth of Sir 
Roger, but here and there were evidences of coach- 
ing. When asked if he knew what his mother’s 
name was, his answer showed that he had seen it 





written but certainly had never heard it pronounced 
and knew nothing of French. He said her name 
was Feliceet. 


It is not only a good judge of human nature but 
also a good reader of character from the human 
countenance that is sometimes required in counsel, 
whose duty it is to-examine witnesses. A remark- 
able instance of doubt arising upon the conflict be- 
tween a case and a countenance occurred some 
years ago. A middle-aged man with a distinctively 
honest face of an immigrant belonging to a respect- 
able and substantial peasant class, was put on the 
stand as the sole witness in support of his claim 
against his uncle, a wealthy contractor, who had 
brought him from the old country and given him 
employment, so the witness testified, as confiden- 
tial overseer “ of all his affairs” at a salary of four- 
teen dollars a week, five of which were to be re- 
tained by his uncle and saved up for him until he 
should choose to start out for himself. His story 
was denied flatly by the so-called uncle, who re- 
pudiated the relationship and declared the plaintiff 
to be an imposter and brought regular weekly re- 
ceipts to show that he was paid nine dollars per 
week in full of all demands for years and that, so 
far from being any kind of superintendent, he filled 
the humblest place of an unskilled laborer. The 
probabilities were decidedly against the plaintiff 
and his honest face seemed to be the only corrobo- 
ration of his story. Upon cross-examination, how- 
ever, the uncle was confronted with two letters di- 
rected to the plaintiff's father abroad and addressed 
“Dear brother.” The defendant professed to be 
unable to say whether they were signed by him or 
written from his dictation, but his bookkeeper be- 
ing called identified them as dictated and signed 
by defendant. One of these letters told Dear 
Brother that James (the plaintiff's name was 
James) was jogging along in his customary quiet 
way “overseeing all the writer’s affairs;” and the 
other letter told that James was “laying by a pound 
a week!” The judges of human nature in the jury 
box were glad to find that faces like facts cannot 
lie, and they gave the plaintiff a verdict for about 
“a pound a week” for the whole period claimed — 
a verdict sustained by the court of last resort. 
There is no question but that a good letter, docu- 
ment or book entry is an excellent thing to help on 
a cross-examination. A partisan witness with a 
treacherous memory can be led by the simplest 
means into positive assertions of fact which his own 
written record is at hand to contradict. It is with 
respect to parties to the suit that such written evi- 
dence should be sought and the first duty of counsel 
is to go thoroughly into the correspondence of 
the parties and the papers of the case, if any 
there be, to accumulate matter for effective cross- 
examination. 


The instances of witnesses turning the tables upon 
cross-examining counsel and raising the laugh 
against the legal practitioner are nearly all found 
in those veracious reports the “ Facetiae”’ columns 
of the newspapers. There everything that can 
occur to the ingenious lay mind by way of skillful 
repartee is put into the mouths of the witnesses 
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to the utter confusion of the lawyers. 
well-authenticated instances, however, of witnesses 
retorting in a manner that exhibits an unusual de- 
gree of shrewdness and no mean idea of the legal 
force and materiality of testimony. The late Judge 
Brady related an incident that occurred when he 
was holding the old court of Oyer and Terminer 
before that ancient tribunal had been superseded by 
Part I of the Trial Term of the Supreme Court, 
designated by rule as the Criminal Term for the 
trial of indictments. A negro witness for the pris- 
oner was under cross-examination by the assistant 
district attorney, who was endeavoring to elicit 
some damaging admissions of former collisions be- 
tween the witness and the guardians of the public 
peace. “Tell me,” asked the counsel severely, “do 
you know Officer Smith?” The eye of the wit- 
ness rolled apprehensively and beads of perspiration 
started on his brow while he repeated the question 
nervously several times as if to gain its full import: 
“Do I know Officer Smith? — Do I know Officer 
Smith?” Then with a sudden burst of relief he 
exclaimed, “ Does Officer Smith know me, boss? — 
Dat’s de question!” And so it was. The well-taken 
point was, it is needless to say, thoroughly appre- 
ciated by so good a judge of wit and humor as the 
presiding justice as well as by jury, bar and 
spectators. 

The advantage, however, as actual experience 
goes, is generally on the side of the cross-examiner. 
One of the neatest effects ever witnessed was pro- 
duced by a single question put by one of the young 
leaders at our bar in the course of an inquiry on 


habeas corpus as to the sanity of an interested party. | 
A medical expert had testified to his mental un- | 
soundness and had detailed with great clearness the 


tests he applied to his case, and the results which 
established to his satisfaction an advanced stage of 
paresis. He finished his direct examination one 
afternoon and next day was cross-examined for the 
purpose of eliciting that many of the conditions he 
described could be found in every sane person. 
After being questioned as to the first indication of 
mental feebleness he had specified, he was then 
asked what was the second feature of the cases he 
had mentioned as indicating paresis. The witness 
was unable to recall which he had mentioned 
second. 
indication of progressive mental decay which you 
spoke of only yesterday?”’ “ No, I cannot, I con- 
fess.” “Well, that’s funny. Your second indica- 
tion was ‘ Loss of memory of recent events.’” The 
doctor admifted cheerfully that he had the symp- 
toms himself in a marked degree. 

Experienced cross-examiners humor the disposi- 
tion of witnesses to display superior knowledge of 
the matter at issue and a good deal besides, and 
they readily fall into the trap prepared for them by 
the cross-examiner with the encouraging manne~. . 

Judge Whiting, formerly district attorney and 
justice of the Supreme Court, was retained by the 
Citizens’ Association, the municipal reform party 


“What, doctor, you can’t recall the second | 


There are) 
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in the sixties, to conduct an inquiry similar to that 
of the Mazet and Lexow committees of later ) ears, 
The municipal departments were under investiga- 
tion by a senate committee sitting in one o/ the 
rooms of the Supreme Court, and the old city in- 
spector’s department was under fire to test the 
qualifications of that official’s appointees for 
“health wardens,” some score or more in number, 
who, at high salaries, were employed, as their title 
indicated, to watch over the health of the city. One 
of these worthies went on the stand and described 
his experience with the families in his district and 
his discovery that the members of one family were 
“hygienics.” “And what,” asked Judge Whiting, 
“are those?” “Why,” rejoined the witness, “people 
who doctor themselves.” This reply was received 
with great amusement by all present, and particu- 
larly by the health warden, who was next to take 
the stand. When his name was called he advanced 
with a confident air and gave his direct evidence 
with volubility. No sooner did Judge Whiting rise 
to cross-examine him than he broke in with the 
statement that counsel need not try to puzzle him, 
for he knew what hygiene was. “ Then,” said the 
judge with unwonted suavity, “please tell us all 
about it.” “ Hygiene,” said the witness, “is the 
effluvia arising from stagnant water.” ‘ The fumes 


| of which,” queried the judge gravely, “are preju- 





dicial to human life.” ‘‘ Exactly so,” responded the 
witness, and he was excused from further tests of 
his qualifications. 


One of the most skillful of our young trial law- 
yers, whose ability in cross-examination has been 
over and over again developed, has an extraordi- 
nary faculty for seizing upon a chance exaggeration 
by a hostile witness and clinging to it with tenacity 
until the admission of falsehood is obtained. He 
will repeat his question, ‘** Why did you say so and 
so?” or “It was not true, was it?” in spite of a 
dozen evasions until the witness has no recourse ex- 
cept to confess that he or she had added what was 
not the fact to testimony given under the solemnity 
of an oath. 

Witnesses seldom know when to stop talking. 
The tendency of even the most honest is to give an 
account complete in all its parts, and to fill up, with 
what is mere inference, the gaps in actual know!l- 
edge. Few witnesses have seen all of an occurrence 


| or can remember all of a conversation. 


Experienced lawyers expect that even candid ard 
1espectable witnesses will be tempted to round out 
their version of a transaction with matter of mere 
surmise. The invented portions will of course 
change with every repetition, the matters of pure 
memory alone remaining the same. Counsel will, 
therefore, generally ask a witness to repeat on cross- 
examination what has been given on the direct and 
will easily distinguish by the change of words and 
phrases where the imagination has come to the aid 
of recollection in the details of a transaction. 

There are few lawyers who do not think it proper 
to instruct the witnesses in advance of the trial as to 
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the « \ilevenes bewous oumapetent and inesuspetent to othe guth of 3 innocence and recthude?' “i To which 
testimony, and that they must avoid giving hearsay. | the witness frankly answered “ No, sir.” It is not 


It would be proper to impress upon the most honest 


of witnesses that their impressions, not founded 
upon recollection, as to what possibly or even prob- 
ably occurred, must be dismissed from the mind 
and the absolute memory only given in evidence on 
the direct. If the opposing counsel seeks to lead 
the witness into the realms of surmise he may be 
safely followed, but it will never do to let him dis- 


cover the witness there and drag him out as a ter- 
rible example of mendacity. 

\s damaging as too much talk from a witness is 
an unnatural degree of taciturnity. Nothing makes 


the counsel. 


a worse impression upon a jury than a witness who | 


safety confines himself to yes and no. With 
a witness the greatest art is requisite in the 
direct-examination to frame questions which will 


for 
such 


not be leading and yet will humor the extreme cau- 


tion of the witness. This should be done with dis- 


cretion and delicacy, and so with every instruction 


you find it necessary to give your witness when on | 


the stand, for it injures a cause for counsel to find 
fault with his own witness. If it is necessary to cor- 
rect a witness when you perceive that he wearies the 
court or jury, do it with good humor and as if it 
were a concession to some infirmity of your ad- 
yersary which you and the witness are willing to 
indulge; but never quarrel with your own 
nesses. 

The advantage of having your witnesses detail, in 
advance of the trial, their testimony is very great. 
This will save you from many surprises. I recall 
one in which the ingenuity of counsel was wholly 
unavailing to remove an unfortunate impression. 

will contest was before the court and jury; the 
will was that of a parent and it made very unequal, 
and, it was claimed, unfair disposition of property 
among the children. One of the heirs, a son, 
was ignored by its provisions, 
contestant’s counsel, and a 


was called by the 
very 


who | 


easy to picture the look of regret mixed with curi- 
osity which the counsel gave the witness on receiv- 
ing this knock-down blow. He went down in his 
corner, in the language of the present popular sport 
with which our daily papers regale us, and was com- 
pletely knocked out. 

It was manifest in the case last mentioned that 
the past history of the witness was a surprise to 
This must have been due to an insuf- 
ficient investigation by the attorney or the junior 
in the case into the history of the family which, in 
such cases, is really the history of the case; or pos- 
sibly the counsel knew of the youthful indiscretion 
and its retribution and assumed that the youngster 
must of necessity have concluded to behave himself 
after it was over. At all events the case contains a 
suggestion which it is well to heed in examining 
your own witnesses and that is never to risk the 
chance of an unfavorable answer — better avoid an 
unexplored field of inquiry be it never so tempting. 

Since it is indispensable that witnesses should 
be thoroughly investigated before trial and their 
honesty and character put to the severest tests, it 
is a proper precaution to warn them not to be em- 
barrassed by questions of the adversary as to 


| whether they have talked with the counsel or with 


wit- | 


| 


innocent youth | 


made his way to the stand where he was questioned | 
to show the absence of any reason for discriminat- | 


ing against him. This evidence would, of course, 
indicate some forgetfulness on the part of the 
parent as to the objects of his bounty, and thus 
affect his testamentary capacity. 
the proponents rose and asked but a single question 
in cross-examination: “Where were you for two 
years before your father’s death?” To which the 
innocent-looking youth replied: “In the Elmira 
Reformatory” The counsel for the contestants, 
who is a very quick thinker and a very brilliant 
talker, endeavored to remove the unfavorable im- 
pression created by the unfortunate admission. He 
assumed a plaintive demeanor as he addressed his 
witness: “I will not ask you what youthful indis- 
cretion necessitated your commital to this benefi- 
cient institution for the correction of the young, I 
will simply ask you this: Since your release and 
return to the bosom of society you have endeavored 
to atone for your past error by unswerving devotion 


anybody about the testimony they were to give. 
Ignorant witnesses connect these questions with 
some imputation that they have been coached for 
examination, and in their fear to injure the cause for 
which they testify are apt to hesitate. It is sur- 
prising how successful this threadbare scheme for 
confusing witnesses proves to be in nine cases out 
of ten. It is generally counsel who, it may safely 
be inferred, confer most largely with their own wit- 
nesses who are prone to this kind of cross-examina- 
tion, but it is a very easy and effective way of be- 
ginning a cross-examination, and is resorted to like 
a familiar opening in a game of chess. The only 
way to check your adversary it to warn your wit- 
nesses to answer frankly on the subject and never 


| to be afraid to tell how often and to whom they 


The counsel for | 


have told the story they are telling on the stand. 

I have heard very good advice given to a party 
who was to be a witness in his own cause and who, 
being a man of very infirm temper, was exceedingly 
apprehensive that the artfulness of his adversary’s 
counsel might involve him in an unseemly display. 
The advice was to listen carefully to the questions 
put and then to look not at the counsel, but at the 
jury when giving his answer. It is always well for 
a party to avoid that personal contest which may 
result from a vigorous cross-examination and lead 
to a loss of temper—the worst loss a party can 
sustain when a witness in his own cause. 

Cross-examination may be compared to a sword 
without a hilt. Unless it is handled carefully it may 
injure the one who uses it more than it hurts his 
adversary. Where counsel would test the accuracy 
or honesty of a witness by inquiring into a multi- 
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tude of circumstances, he must be careful lest this | 
very process may elicit the most convincing cor- | 
roboration of the witness’ direct testimony and 
leave the counsel in the sorry plight of having made | 
his adversary’s case stronger than it was before. It 
may be safely said that unless counsel feel pretty 
sure of their ground and know the case of the other 
side thoroughly it is better to be frugal in cross- 
examination and confine questioning to the thor- 
ough exposure of palpable error or bias. With re- 
gard to impeachment of witnesses little can be 
said with which the practitioner is not very familiar. 
A party who is a witness may be contradicted by | 
his previous declarations given at any time to any 
person without the necessity of laying a foundation 
for such impeachment by any questions to him on 
the subject. But any other witness must first be 
given the opportunity to explain such declarations 
by having them specifically called to his attention 
on the stand with particulars of time and place. 
When he is to be contradicted by a writing it must 
be shown him and he cannot be asked as to its con- 
tents before it is produced to him. 

Where it is claimed that your witness has in- 
vented his testimony for the purpose of the trial it | 
may in certain cases be shown that he had given) 
a similar version of the transaction before action 
brought. 

In my experience and that of many judges there 
has been no successful impeachment of a witness 
by proof of bad reputation. There is something dis- 
tasteful to the average juryman in the “ swearing 
away a man’s character,” and the general feeling in 
that regard is evidenced by the reluctance on the 
one hand, of witnesses to come forward and testify 
that they would not believe a witness under oath 
and the readiness, on the other hand, with which all 
a man’s acquaintances hasten to his support. It | 
almost always happens too that the impeaching 
witnesses are old adversaries of the person attacked 
with whom he has had disputes or litigations and 
whose bias is easily disclosed. And though the 
supporting witnesses are usually the witness’ cus- | 
tomers in trade, his pastor, family physician and so | 
on, the scale is easily turned by a pathetic appeal 
and an apt quotation. 


I never heard an impeachment attempted without | 
its eliciting a more or less accurate rendition of 
Iago’s celebrated lines: 

“Who steals my purse steals trash; ’tis something, | 
nothing; 

’Twas mine, ’tis his and has been slave to thousands, 

But he that filches from me my good name 

Robs me of that which not enriches him 

And makes me poor indeed.” 


After that impressive delivery the next thing is a 
verdict triumphantly vindicating the party assailed. 
The advice to clients should be: Do not attempt to. 
impeach the character of an adversary or a witness" 
unless you are absolutely certain there is no char- 
acter to impeach. 
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THE PREPARATION OF A BRIEF. 
It is believed that Lord Kenyon, when in practice 
at the bar, always made it a rule to cut through with 


|a penknife any parts of a brief which were o/ the 
| nature of observations or argument by his client, on 


the ground that such matter was generally irrelevant 
and frequently misleading. The generalization was 
probably as hasty then as it would be now, but there 
was a sound principle underlying it which is of con- 
siderable importance with reference to the subject 


| of this article — namely, that facts, documents, and 


authorities are the material things with which both 


| court and counsel have to deal, and that it must, 


as a rule, be left to counsel to present them to the 
court in the way which his own observations and 
arguments suggest. 

It is not proposed to refer in any way to such 
matters as the indorsement of the brief, its delivery 
in suitable time, the choice of counsel, whether 
leader or junior, the marking (and payment) of the 
fee, or the fixing of consultation or conference; but 
only to suggest a few principles which, though 
singularly elementary, are rarely all observed, and 
are sometimes altogether neglected in preparing 
the brief itself. 

In the first place, then, order and method are im- 
perative, and unless a brief is put together on some 
system in which these two considerations are kept 


| in view, it is almost better to tie up in a bundle 


copies of the material documents and proofs, with 
a suitably indorsed back sheet, and to leave it to 
counsel to arrange the contents for himself —a pro- 


| ceeding, however, attended with obvious dangers. 


Whatever the nature of the case may be, the 
brief may nearly always conveniently show on the 
front page, a list of all documents sent, arranged 
in chronological order, and with a short description 
of each document; and much trouble will often be 
saved at the hearing if the documents (which should 
never be themselves made pages in the brief) are 


| not only numbered in this list, but also are marked 


in the upper right-hand corner outside, with a 
corresponding number for reference. In a heavy 
case, where the documents are numerous, and 
necessarily become mixed up as they are referred to 
in court from time to time, this numbering is 
especially useful. This list of documents may often 
usefully be followed by a statement, also in chrono- 
logical order, of the material dates of events, and 
of the interlocutory proceedings (if any) in the ac- 
tion; and it may be pointed out that nothing but 
inconvenience to counsel is caused by the insertion 
among the actual pages of his brief of copies of 
any matters of record or quasi-record, such as sum- 
monses, notices of motion, orders, affidavits and the 
like. It might, indeed, almost be laid down as a 


rule that the essence of a brief is that, with one 
exception, no reference to it in court should be 
requisite, but that it should practically be only in 
the nature of instructions, of which the matter in 
support is to be found in facts or documents else- 
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where. The one exception relates to the proofs of 
the witnesses, which may very well, in the cus- 
tomary manner, be incorporated with the actual 
brief. Even here, however, the exception is more 
apparent than real, for it is not, of course, the proof 
of a witness, as supplied, but his actual statement in 
the box, which will be material in dealing with the 
case. and the subject of reference in due course. 
Every document, except the items of the general 
correspondence, should have clearly written out- 
side it its date and description, and, in particulars, 
all copies of affidavits should have written on them 
the dates of swearing and of filing, and a copy of 
the prescribed note showing on whose behalf the 
affidavit is filed. Copies of the material correspond- 
ence, as a rule giving the entire letters, and with 
each letter on a folio page to itself, will form a 
separate bundle to accompany the brief. 

It is in the preparation of the next part of the 
brief that the chief difficulty and confusion generally 
arise. The object here should be to furnish counsel 
with an outline, historical rather than argumenta- 
tive, of the case to date of the party on whose behalf 
the brief is delivered; and this outline may be stated 
some what colloquially, if the case admits of it, and 
in much the same way as is customary when a case 
is shortly opened to the court. It may be prefaced 
by a statement of the object of the action or applica- 


| 


e. g., as to family disputes, the strength or weakness 
of any particular witness, the pecuniary position or 
special relation of the parties, or details which are 
not, or cannot be, supported by evidence, or are 
not strictly material —this should be placed quite 
separately at the end of the brief. Here also may 
come observations and comments, which, though 
not such as can be opened to the court or supported 
by evidence, it is thought well for counsel to know, 
that he may realize the actual position of matters as 
distinct from those necessarily raised in the case — 
e. g., as to the terms upon which a settlement is 
likely to be possible. 

Along with the brief, strictly so called, prepared 
as above, there will be left copies of or extracts from 
all material documents, suitably indorsed as already 
indicated. It is practically impossible to lay down 
any rule as to when extracts only should be fur- 
nished, but as a rule full copies are preferable. 

The writer ventures to think that the above 
matter will supply a sufficient outline for the 
preparation of any ordinary brief. Special actions 
will, of course, have their special requirements, 
and the practitioner who, in his drafting, keeps one 
eye always fixed on his prospects before the taxing 
master will possibly find that his point of view has 
not been sufficiently considered; but if by other 
practitioners, who put a higher standard of draft- 


tion, or of the particular order which it is sought | manship before themselves when preparing a brief, 


to obtain or resist. 


Pleadings, affidavits, and other | the writer’s suggestions are either dismissed as ele- 


documents should be here dealt with principally by | mentary or thought, worthy of trial, this article will 


reference only, and not by long extracts or mere re- 
statements. Thus it is generally enough to state 
the prayer or principle of a pleading, without setting 
out the whole document, which counsel can read for 
himself. Too often a brief is made up of a mere 
series of long verbatim copies of the various docu- 
ments which the draftsman considers material to the 
case. 

A convenient scheme for the brief may often be 
found in the opinion on evidence, if one has been 
obtained at the usual stage before trial, especially as 
such an opinion will probably have been framed 
with a view to obtaining stronger evidence than it 
has, in the result, been actually possible to procure, 
and any weak point in the case can thus be in- 
dicated. A separate copy of such opinion should 
always be furnished to both the leading and the 
junior counsel. Framed in this way, this part of 
the brief may generally set out, quite shortly, the 
issues of fact and of law involved, the material facts 
as they group themselves round such issues, and the 
evidence, oral or documentary, for or against those 
material facts. To the law, as appearing from 
statutes, cases, and authorities, so far as the same is 
known to the compiler of the brief, it is suggested 
that reference should be made by a tahle showing 
the years and sections of the statutes, and the names, 
reports, and pages of the cases or authorities, with 
a short summary of their effect. 

Lastly, if it is thought desirable to furnish infor- 


mation as to any matter of local or personal color — ‘tion. 


| 
| 


| 


not have failed in its object.— Solicitors’ Journal. 


He 
Rotes of Cases. 


Boycotts — Injunction — Damages.— In Master 
Builders’ Ass’n v. Domascio, decided by the Court 
of Appeals of Colorado in January, 1901 (63 Pac. 
782), it was held that a letter to architects of a build- 
ing, signed by members of a master builders’ asso- 
ciation, in which they declined to bid on the 
building if plaintiff’s bid should be received in com- 
petition, would not authorize a judgment for dam- 
ages or the issuance of an injunction against such 
members, since no coercion or intimidation was 
suggested, and the architects were at liberty to re- 
ceive bids from numerous builders who had not 
signed the letter. 

It was further held that a notification by a builder 
to an architect that, if he should receive plaintiff's 
bid for work, numerous members of a master build- 
ers’ association would refuse to bid thereon would 
not authorize a judgment against such members in 
the absence of any evidence to show authority of 
the builder to give such notice. ‘The court said in 
part: 

In the written notice of Marean & Norton there 
was no threat, expressed or implied, either against the 
plaintiff or against the architects, nor was there any 
language even suggestive of coercion or intimida- 
The latter were at perfect liberty to have re- 
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ceived the bid of the plaintiff, and in so doing not , 
have become liable to any threatened loss, injury or 
penalty. It cannot even be said in this case that 
they would have been embarrassed by reason of the 
number of contractors who had signed this notice, 
because it is undisputed that there were at least 
fifty other contractors in the city from whom they 
could have solicited and received bids. We think, | 
therefore, there was nothing in this specific act 
which could have sustained a judgment against the | 
defendants for damages or the issuance of the in-| 
junctive writ. The Cowe case still less furnishes any | 
ground for the judgment. The answer of the de- 
fendants specifically denied that Simpson was au- 
thorized by the other defendants, or any of them, 
to act or speak for them in this matter, and there 
was neither evidence nor admission to sustain any | 
allegation of the complaint in respect thereto. =) 
judgment against the defendant association cannot 
be sustained on any ground. The acts charged | 
against it by the complaint were specifically denied, | 
and there was not a scintilla of evidence or admis- | 
sion to the contrary. The views which we have ex- | 
pressed are not only consonant with reason, but we | 
believe are, without exception, supported by the 
best authority. We here cite a few: Manufacturing | 
Co. v. Hollis (54 Minn. 223, 55 N. W. 1119); | 
Macauley v. Tierney (R. I., 33 Atl. 1, 37 L. R. A.} 
455); Carew v. Rutherford (106 Mass. 14); Com. v. | 
Hunt (4 Metc., Mass. 111); Hunt v. Simonds (19 | 
Mo. 583); Payne v. R. R. Co. (13 Lea, 507); | 
Brewster v. C. Miller's Sons (Ky., 41 S. W. 301, 38 | 
L. R. A. 505); Cooley, Torts (pp. 278, 688). 

The facts and the legal principles here involved 
are very similar to those in the two cases first cited, 
and in each there was presented upon the facts a 
stronger case for relief than here. In each there 
was an express agreement among the members of 
an association not to deal thereafter with wholesale 
dealers who should at any time sell lumber to those 
not members of the association. Here was nothing 
of that kind. Defendants did not notify or threaten 
the architects that, in case they received the bid of 
the plaintiff, they (the defendants) would thereafter 
refuse to deal with them. All that the defendants 
did say to the architects was (giving the notice and 
the allegations the broadest construction): “If you 
receive the bid of the plaintiff for any contract, we | 
will not give you our bids in competition there- 
with.” 

The authorities cited by the plaintiff are not in | 
point, and they can be readily distinguished from | 
the case at-bar. As we read them, all expressly | 
turn upon the fact that there was coercion, intimi- | 


dation or malicious threats to do an unlawful in- | 


jury. In Van Horn v. Van Horn (52 N. J. Law, 


285, 20 Atl. 485, 10 L. R. A. 184) there were allega- | 
tions in the complaint that the defendants, in pur- 
suance of an unlawful conspiracy to ruin the busi- 
ness of plaintiff, had endeavored to prevent her 
customers and friends from dealing with her by | 
falsely representing to them that she would not be 


——; 
—= 


able to carry on her business, but would have to 


close up, as she was selling goods that did not be. 


long to her and living off the proceeds, instead of 
accounting therefor; also by sending threatening 


| notes and messages to them, designed to intimidate 


them from having any dealings with her; also that 


| they threatened to pursue her until she was tuined; 


also that the defendants, by corrupt, fraudulent and 
deceitful representations, did induce the wholesale 
firm which was supplying plaintiff with goods to 
remove the stock already supplied her, to refuse 
to deliver to her other goods as agreed for, and to 


| break its contracts with her, leaving her entirely 


without any stock to sell or purchasers to buy from 
her, by means whereof she could not obtain goods 


| and was driven out of her business and occupation, 


In Doremus v. Hennessy (176 Ill. 608, 52 N. E, 
924, 43 L. R. A. 797), it was shown that the de- 
fendants had induced various persons with whom 
the plaintiff had contracts to do work to break such 
contracts and also threatened persons with whom 
she was doing business to utterly ruin their business 
if they continued to deal with her, and that by 
means thereof the business of the plaintiff was 
utterly destroyed and broken up. The case of Casey 
v. Typographical Union (C. C., 45 Fed. 135, 12 L. 
R. A. 193) was that of a boycott against a news- 
paper. The court found it to have been clearly 
shown that the boycott was to be enforced by 
threatening loss of business to those who, having no 
connection with the union, should continue to ad- 
vertise with, or in any way patronize, the plaintiff. 


| Even in Jackson v. Stanfield (137 Ind. 592, 36 N. E. 


345, 37 N. E. 14, 23 L. R. A. 588), upon which 
plaintiff most strongly relies, the court, in speaking 
of the acts or policy in cases of this character which 
would create a liability for damages, says: “ It is 
not a mere passive, let-alone policy —a withdrawal 
of all business relations, intercourse and fellowship 
—that creates the liability; but the threats and in- 
timidation shown in the complaint.” All other 
cases called to our attention by the plaintiff are 
found, upon examination, to be of a similar tenor, 
to those to which we have referred.” 


Unpatented Article—Imitation—Right to Enjoin. 
—In Flagg Mfg. Co. v. Holway, decided by the 
Supreme Judicial Court of Massachusetts in Febru- 
ary, 1901 (59 N. E. 667), it was held that in the 





absence of a patent the manufacture and sale of an 


exact imitation of an article made and sold by 
plaintiff will not be enjoined, though his rights may 
be protected by requiring respondent to clearly 
mark his goods, so that they will not be mistaken 
for plaintiffs. The court said in part: 

Both zithers are adapted for the use of patented 
sheets of music, but the zithers are not patented. 
Under such circumstances the defendant has the 
same right that the plaintiff has to manufacture in- 
struments in the present form, to imitate the 
arrangement of the plaintiff's strings or the shape 
of the body. In the absence of a patent the free- 
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dom of manufacture cannot be cut down under the or of the defendants; for, while a carrom is possible, 
name of preventing unfair competition (Stamping it is no part of the game, which consists in pocket- 
Co. v. Fellows, 163 Mass. 191, 40 N. E. 105, 28) ing the disks, rings or balls. The games are, rather, 
L. R. A. 448; see Singer Mfg. Co. v. June Mfg. Co.,| the pool or pocket game at billiards. The word 
163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118). All! “carroms” is impressed upon each board of the 
that can be asked is that precautions shall be taken, | complainants’ game as a trade-mark, but does not 
so far as are consistent with the defendant’s funda- appear upon the board of the defendants. That, 
mental right to make and sell what it chooses, to | however, is immaterial so long as the defendants 
prevent the deception which no doubt it desires to advertise their boards as carrom boards (Machine — 
practice. Mirs. v. Wilson, 3 App. Cas. 389). It is the case of 
It is true that a defendant’s freedom of action | the use of a descriptive word in a non-descriptive 
with regard to some subsidiary matter of ornament | sense. While a descriptive word or a geographical 
or label may be restrained, although a right of the| or personal name cannot constitute a technical 
same nature with its freedom to determine the trade-mark, yet where, as here, an article has come 
shape of the articles which it sells. But the label or | to be known by the descriptive word, one may not 
ornament is a relatively small and incidental affair, | use that word to palm off his goods as the goods of 
which would not exist at all, or at least would not} another who has first adopted it and by which ap- 
exist in that shape but for the intent to deceive; | pellation the goods have come to be known. One 
whereas the instrument sold is made at it is, partly | may not use his own name for such purpose when 
at least, because of a supposed or established desire | it works a fraud. If he uses the descriptive word, or 
of the public for instruments in that form. The de-| a geographical name, or his own name, it must be 
fendant has the right to get the benefit of that desire | so used as not to deprive others of their rights, or 
even if created by the plaintiff. The only thing it | to deceive the public, and the name must be accom- 
has not the right to steal is the good will attaching | panied with such indications that the thing manu- 
to the plaintiff’s personality, the benefit of the pub- | factured is the work of the one making it as would 
lic’s desire to have goods made by the plaintiff. | unmistakably inform the public of the fact (Singer 
Probably, if there were an absolute conflict between | Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 Sup. 
the defendant’s right as we have stated it and that | Ct. 1002, 41 L. Ed. 118; Meyer v. Medicine Co., 18 
of the plaintiff's the defendant's would prevail| U. S. App. 372, 7 C. C. A. 558, 58 Fed. 884; Pills- 
(American Waltham Watch Co. v. United States| bury v. Mills Co., 24 U. S. App. 395, 12 C. C. A. 
Watch Co., 173 Mass. 85, 86, 87, 53 N. E. 141, 43 | 432, 64 Fed. 841; Raymond v. Powder Co., 55 U. S. 
L. R. A. 826).. But the plaintiff's right can be | App.575.29C.C. A. 245, 85 Fed. 231; Mills Co. v. 
protected sufficiently by requiring the defendant’s | Eagle, 58 U. S. App. 490, 30 C. C. A. 386, 86 Fed. 
zithers to be clearly marked so as to indicate un- | 608; Fuller v. Huff, C. C. A., 104 Fed. 141; Redda- 
mistakably that they are the defendant’s and not the | way v. Banham, 1896, App. Cas. 199). The decree 
plaintiff's goods. This is the relief which the master | finds that, through imitation of the complainants’ 
found to be proper, and we are of opinion that he | advertisements with respect to the game in question, 
was right. To go further is to save the plaintiff the defendants deceive purchasers and the public 
from a competition from which it has no right to into the belief that the game boards offered by them 
be exempt. were made by the complainants, and the injunction 
restrains the advertisements in strict accordance 
Unfair Competition — Use of Descriptive Name. with the ruling in Singer Mfg. Co. v. June Mfg. 
—In Williams v Mitchell, decided by the U. S.}| Co. (supra). If the first clause of the decree here 
Circuit Court of Appeals, Seventh Circuit, in Janu- complained of were necessary or essential to that 
ary, 1901 (106 Fed. R. 168), it was held that where | which follows we should think the finding incorrect, 
an article has become known by a name adopted by because, while the word “ carrom ” may be descrip- 
the manufacturer as a trade-mark such name cannot | tive of a game at billiards, it is not descriptive of 
be used by another in such manner as to deceive the game in question, and the complainants’ board 
the public and to palm off his goods as those of the | coming to be known by the designation of the 
first user, although by reason of its descriptive char- |“ Carrom Board,” or the “ Carrom Game,” the de- 
acter it cannot constitute a technical trade-mark. | fendants may not rightfully apply that name to their 
The court said in part: game as a designation or name of the gme, 
The cross appellants insist that the court erred in| although they have a right, as the court below de- 
holding the word “carrom” to be a descriptive creed, to use the word in descriptive portions of 
word which could not be made a trade-mark for aj} advertisements so long as they use them in a purely 
game board. The word “carrom” or “carom” is| and properly descriptive sense. 
without doubt descriptive of a certain game at | 
billiards, and is defined to be “the hitting of two ——— 4 
or three balls in succession by the cue ball from one | 
stroke of the cue.”” The word is not, however, de- In an English cause list the following cases 
scriptive of the game boards before us, or the games | appeared consecutively: Welsbach Company v. 
played thereon. whether those of the complainants | Tripe; Same v. Onions. 
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ON THE MIDWAY. 


PRINCIPAL AMUSEMENT FEATURES OF THE PAN- 
AMERICAN EXPOSITION AT BUFFALO. 


It seems to be generally conceded that the Mid- 





many cases to a statute, or other section of the 
Code or of the Constitution of the State, and par- 
ticular care has been taken to give concise refer. 
ences to the rules of the Court of Appeals, Appellate 
Division and Supreme Court. A feature of particu- 
lar interest and \alue to the large number of lawyers 


way of the Pan-American Exposition will far sur- |in the metropolis is the reference made throughout 
pass all amusement features at former expositions, | to the so-called Consolidation Act and to the 


both in quality and novelty of attractions. 


With | Greater New York charter, as well as to the charter 


’ the object of presenting a route of wholesome fun | of the cities of the second class, and to such statutes 
and instruction, some of the greater enterprises have | as might in any way bear upon the particular sec- 
done into an organization called the “ Red Star | tion to which the note is added. But the crowning 
Route,” guaranteeing absolutely their entire offer- | feature of this admirable edition of the Code is the 


ings as wholesome and free from all objectionable 
features. 
duction of the Burning Mountain of the Sandwich 
Islands—the Volcano of Kilauea; the greater 
Hawaiian village, where will be found the now 
world-renowned native band of Hawaii, whose 
music, especially the Hawaiian native airs, is de- 
lightful; the great electric cyclorama showing a 
reproduction of the Battle of Mission Ridge; the 
Filipino Band, Village, Bolo Dancers and Theatre; 
baby culture, as practically demonstrated by the 
Qbata Company, of London, Berlin and New York, 
where the poor little unfortunates who happen to 
have been prematurely born, are seen nestled in 
aluminum and glass cabinet incubators, just like 
little chicks, being coaxed into sturdy life by the 
aid of science; and finally, the Herodian palace con- 
taining the sacred spectatorium, Jerusalem, and the 
Crucifixion of Christ. Here are found closely linked, 
eight exhibitions covering Science, Music, Drama, 
Physical Geography, Ethnic Study, Patriotism and 
Religion. 
———_o—_——— 


NEW BOOKS AND NEW EDITIONS. 


Pocket Edition Code of Civil Procedure. By 
Amasa J. Parker, Jr., Albany, N. Y. Banks & 
Company, 1901. 


A careful examination of this edition of the New , 


York Code of Civil Procedure will, we think, fully 


justify the claim of the publishers that it is the most | 


concise and complete that has yet been published, 
and contains within the briefest space the greatest 
amount of scientifically arranged matter that has 
been presented to the legal profession. The com- 
piler, well known to the profession as lawyer, legal 
text-book writer, and formerly editor of the ALBANY 
Law JourNAL, has done his work with rare con- 
scientiousness and ability. Not only has the great- 


est care been taken to produce each section of the | 


Code in the precise language of the statute, but af- 
ter each section is given a note of its origin, show- 
ing whether the section was taken from the old 
Code of Civil Procedure or from the 
Statutes and a reference to such source. 


section has been amended or repealed — and this in- | 
cludes all the amendments of 1901 — such informa- 
tion is given in foot-notes; a note is also given in 


Among these will be the electrical repro- | 


Revised | 
If any | 


index. With the view of aiding the lawyer to find 
the point he is searching for in the shortest possible 
time and by the quickest route, the index has been 
made unusually copious and complete, and headings 
have been selected which have been used in every 
edition of the Code yet publishd. If any such head- 
ing has not been thought proper for placing sub- 
headings under, a cross-reference has been given to 
one or more headings under which the subjects of 
the Code have been set out with reference to the 
various sections of the Code. It is no exaggeration 
to say that in this respect no edition of the Code has 
ever equalled this; at the same time, it is noteworthy 
that in spite of this amplification, the bulk of the 
Code has not been increased to any appreciable ex- 
tent. Another new departure in this edition will, 
we are confident, commend itself to the profession. 
We refer to the matter of citations. Instead of ar- 
ranging these after each section, a separate part of 
the work has been taken where, after the number of 
each section, is given a reference to the title of each 
case, together with the number of the volume and 
| page of the leading cases of each official report pub- 
lished since the Code was enacted in 1876. To add 
| still farther to the value of this part of the work, 
there is added, after the number of the report and 
page, a reference to any other report where the 
| same case is reported. The compiler has done his 
work so well that it would be difficult to improve 
| upon it, and as a consequence we have an altogether 
admirable, useful and complete edition of the Code, 
not only arranged in accordance with the experi- 
| ence of many years by a practical lawyer, but printed 
in excellent type and bound in durable limp leather. 
It would be difficult, indeed, to improve upon the 
arrangement or to include more information in a 
smaller compass than has been included in this edi- 
| tion of the Code. 


Politics and the Moral Law. By Gustav Ruemelin. 
Translated from the German by Rudolf Tombo, 
Jr., edited with an Introduction and Notes by 
Frederick W. Holls. New York City: The 
Macmillan Co., 1901. For sale in Albany by 
A. H. Clapp. 


The late Chancellor Ruemelin, of the University 
of Tuebingen, wrote the address which is embodied 
in this little book in 1874, long before the present 
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problems of international relations had arisen. 
There is no partnership in his close, clear thought, 
no adherence to any national lines, but a direct, 
simple presentation of a correct theoretical basis 
upon which pending controversies may be regarded. 
The address, instead of being a piece of subjective 
German philosophy, as might be imagined, is rather 
a clear, forcible expression of a thinker who was 
also a man of action on subjects studied in his 
practical, as well as theoretical, training. For years 
before he was called to the chair of statistics and 
psychology at Tuebingen, which he held for twenty 
years before his death, Chancellor Ruemelin was 
in political life. Even those who do not admit his 
premises nor accepts his conclusions, will freely 
concede that his ideals were high. The absolute 
obligation of the moral law is affirmed in principle, 
but in principle the maxim, “the end justfies the 
means,” is practical. ‘‘ The decision,” he says, “ of 
the question whether our own State shall offer 
assistance to a neighboring afflicted State, depends 
not upon the extent of the neighbor’s need, but 
solely upon the inquiry whether the rendering of 
such assistance would or would not be compatible 
with our own best interests.” 


of the individual, is discussed, the true task of poli- 
tics in the higher sense to transform the law of 
tradition into the law of reason is illuminated; light 
is thrown upon the law of the future as well as 
of the past. Altruism is shown to be the gospel 
of the citizen, -self-preservation that of the State. 
The correct interpretation of ‘the end justifies the 
means” is shown to be that the more insignificant 
objects and aims of human aspirations must be 
sacrificed and subordinated to the more important. 
The commandments must be obeyed because in 
them are the earliest and most enduring basic 
principles of human society. Doubtless the possi- 
bility of the righteous abrogation of treaty obliga- 
tions is the occasion of the present appearance of 


Chancellor Ruemelin’s admirable address, and the | 
cause of international arbitration cannot fail to be | 


promoted by its appearance at this time. 


Falstaff and Equity. By Charles E. Phelps. 
an introduction by Henry A. Clapp. Boston: 
Houghton, Mifflin & Co., 1901. Sold in Albany 
by A. H. Clapp, 82 Maiden lane. 


This little work will be not only a welcome, but 
an undoubtedly valuable addition to Shakespearania. 
To lawyers, especially those who admire and study 
the immortal works of the great bard, it will par- 
ticularly appeal, for on every page will be found 
evidences of scholarship, erudition and painstaking 
study of the poet’s works, and an enlightening in- 
terpretation of them that cannot fail to arouse the 
teader’s admiration. The book largely concerns 
the humor and legal knowledge of Shakespeare, but 
is particularly devoted to the interpretation of the 
famous remark of Falstaff, “‘ There’s no equity stir- 
ting,’ which Judge Phelps elucidates in the light of 


The difference be- | 
tween the relation of the State to justice, and that | 


|true artist 


With | 





Shakespearian criticism and legal lore, in a manner 
truly admirable. We do not propose to spoil the 
reader's part in the development of the author’s 
plan, by going into detail, but can assure every stu- 
dent of the Bard of Avon that exquisite pleasure 
awaits him in its perusal. The selection of Mr. 
Clapp, the eminent Shakespearian lecturer, to 
write the introduction was peculiarly happy, for he, 
too, is a lawyer of no mean ability. 

Arrows of the Almighty. By Owen Johnson. New 
York: The Macmillan Company, 1got. 


In this, we believe his first work of fiction, the 
author has given us a capital picture of American 
life. The scene shifts between Maryland, Connec- 
ticut, Ohio and New York, and in time the action 
covers some fifty years, beginning in the early twen- 
ties and closing in the seventies, a period which on 
one side embraces the fading colonialism, and on 
the other reaches well into the strenuous commer- 
cialism of the century just passed. The action be- 
gins with humor and spirit and continues with- 


out flagging to the close; the progression 
is rapid, and the unfolding of the plot and 
motive absorbing, while throughout are to be 


found touches, many of them so deft that the 
at once revealed. There abound, 


especially in the earlier chapters, passages of singu- 


is 


| lar charm and freshness, such as John’s first stroll 


the 
in 


under beckoning stars, glimpses of Emily 
Gaunt her rose-rich garden, and later, her 
death, and John’s awakening to consciousness — the 
dawning of his soul. “ Arrows of the Almighty ” 


jis not merely the promising work of a newcomer 


in the field of historical fiction; it is much more 
than that, being a distinct achievement, notable 
alike for its success along very difficult lines, and 
in the charm and purity of its style. We commend 


| its perusal heartily to those who are seeking some- 
| thing fresh, attractive and sincere in fiction. 


The Story of Eva. By Will Payne. 
Houghton, Mifflin & Co., 1901. 


“The Story of Eva,” the latest example of the 
Chicago school of fiction, is to our mind, one of 
the best. It 1s a careful study of contemporary 
social conditions, a glimpse of the doings, aims, 


Boston: 


| hopes and fears of the beehives of humble workers 


for a bare living which have grown up in the great 
centers of population. It is realistic, lifelike, and, 
notwithstanding it deals with subjects usually for- 
bidden, is well within the bounds of good taste. 
Eva, a shop-girl and later a restaurant cashier, is 
an admirable woman, notwithstanding her deliber- 
ate step—the only one she could take to find the 
happiness she craved and in return sought to give 
— in marrying the man who, she thought, was able 
to give her that happiness, although her first hus- 
band was known to be alive and there was only a 
report that he had secured a divorce. The con- 
trasted characters of Eva and the man she loves 
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are in many respects admirable, and there are all. 


through the book, touches which illumine them. 
Mr. Payne’s style has a peculiar charm about it and 
his power of insight, analysis and description is far 
beyond the ordinary. 


The Making of Christopher Ferringham. By Beu- 
lah Marie Dix. The Macmillan Company, New 
York. 

In Hugh Gwyeth and Soldier Rigdale, Miss Dix 
proved her ability to write good historical novels, 
and this, her third and latest attempt, is no whit 
behind the others. 


munity of the early American days. 
merry young daredevil, fresh from the royalist 
camps of England, sent by his stern old grandfather 
in the hope of his reclamation from the evil of his 
cavalier ways, to dwell with his uncle, Nathan 
Calderwood, the worshipful magistrate of Meadow- 
creek. Inevitably, he turns out a sore trial to his 
godly relative, and what, with his round oaths and 
his free drinking and his mad pranks, soon falls 
into disgrace with the sober folk of the town; and 
yet with all his faults, he is so brave and generous 
and child-hearted that one’s heart goes out to him 
irresistibly. How a certain maid in the household, 
Calderwood’s young sister, came into his life, and 
finally succeeded in “ making” him, or at least con- 
tributing largely to that desirabie end, it would be 
too bad to detail for it might spoil the prospective 
reader’s enjoyment of a very excellent book. 
The Inlander. By Harrison Robertson. New 
York: Charles Scribner’s Sons. 1901. 


In this, his latest work, the author of “ Red Blood 
and Blue,” and “If I Were a Man,” has given us a 
delicious glimpse of, the traditional southerner, the 
survival of the old’ punctilio and chivalry in the 
new generation. The Inlander come to Louisville 
from Tennessee, to make his fortune, though, 
strange to say, he does not seek it in speculation in 
cotton. In the early chapters which have all the 
charm and freshness of youth and its high ideals, 
Mr. Robertson is at his best. As for the book as 
a whole, while it is wholesome, clever and highly 
entertaining, the criticism may be passed upon it 
that it is superficial, sketchy and conventional, 
more suited to young persons than those of mature 
mind. 


The Stage in America, 1897-1900. By Norman 
Hapgood. New York: The Macmillan Com- 
pany, I9OI. 


The plan of this book— Mr. Hapgood’s first 
volume on the stage —is to treat those aspects of 
the acted drama which have been most important 
in America during the last few years. Following 


an introduction on dramatic criticism are chapters | 
on the theatrical syndicate of America not contro- | 
versial but full of facts not easily accessible by an | 
outsider; 


the 





dramatists and playwrights, on the distinctly Ameri- 
can humor of May Irwin, Charles H. Hoyt, and 
Weber & Fields, the Tragic Ending, Revivals oj 
Shakespeare, British importations, including Pinero, 
Shaw, Jones, Zangwill and others, on Ibsen, Ros- 
tand, and in association, Bernhart and Coquelin; 
foreign tragedy, modern and classic, closing with 
one on what a theatre ought to be. Mr. Hapgood 
writes of what he evidently knows, and therefore 
writes illuminatingly as well as interestingly: his 
book is a distinctly valuable addition to the litera- 
ture of the stage. 


Old Bowen’s Legacy. By Edwin Asa Dix. 
York: The Century Company, 1!got. 


This time she chooses for the | 
action of her story a straight-laced Puritan com- | 
The hero is a | 


New 


| In this, his latest work, the author of “ Deacon 
| Bradbury” has chosen to place the action of his 
| story in the same Vermont village with which he 
| made his readers familiar in the earlier work. An 
| insignificant village it is, and the people are just 
{ordinary plodders, but out of these common ma- 
terials Mr. Dix has woven a tale which has been 
aptly described as a “ drama of the soul, as poignant 
| and arresting as it could be if its hero were a prince, 
|instead of just a poverty-stricken farmer in muck- 
stained overalls.” As a picture of ‘ down-east” 
village life, it is one of the best we have had in 
many years, comparing favorable with the admir- 
able work of Miss Wilkins in the same field. The 
jaded reader of the flood of historical romances, 
so-called, will find in it rare delight, and will recog- 
nize in it an art at once simple yet profound, a 
style admirably straightforward and without trick- 
ery, and yet effective and appealing in the highest 
degree. ‘‘Old Bowen's Legacy,” which is worthy 
successor of the author’s other successful work, 1s 
really a story of how a warped soul was straight- 
ened; as such it is sure to impress one and to 
linger in the memory. 


The Octopus. By Frank Norris. New York: 
Doubleday, Page & Co., 1901. 


The Octopus, the first of the three novels in 
which Mr. Norris is to tell the Epic of the Wheat, is 
a narrative of the war between the California wheat 
growers and the railroad trust. It is one of the 
most ambitious of the great output of fiction during 
the past few years in this country, and we are free to 
say, in our opinion, one of the very best. The book 
deals with the production of the wheat, as the others 
of the series will deal with its distribution and con- 
sumption, and the scene of the action is located in 
an out-of-the-way corner of California, the San 
Joaquin valley, where a handful of ranchmen are en- 
gaged in plowing and planting, reaping and _ har- 
vesting the wheat, and in carrying on a continuous 
guerrilla warfare with the railroad,—the Octopus. 
The book is full of symbolism, the continual ag- 
gression of the railroad representing the triumph of 
amassed capital over the individual, and the motif 
of the wheat standing for the ultimate triumph of 


“Drama of Ideas,” on individual ' the nation, rolling in a vast flood from west to east, 
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undeterred by temporary struggles or questions of 
government, but triumphing over them all and 
carrying the spirit of life and hope and freedom 
across the seas and around the globe. In this sym- 
bolism, which in its conception is admirable, lies 
perhaps the great defect of the book as a work of 
art. In dwellings upon and making it prominent, 
Mr. Norris has given us characters which almost 
without exception fail to awaken our sympathy; in 
other words, in his zeal to make his special char- 
acters stand for general types of American life, he 
has blurred the likeness, and to some extent, at 
least, sacrificed the personal interest for the sake 
of a wider application and more general truth. 
Apart from this criticism, the author has done his 
work with rare skill and power. The story is full of 
local color. There are Angele Varian, an ill-fated 
girl who was loved by Vanamee, the sheep-herder 
and range-rider; Hilma Tree, the dairy girl at 
Annixter ranch; Magnus Derrick, the proprietor of 
the Los Muertos ranchos and his son Harran and 
many others. ‘Mr. Norris has an easy, flowing 
style, a rare power of description, an uncommon 
appreciation of the value of words — albeit, he has 
made his chapters and his book altogether too | 
long to suit the modern novel reader — and a way | 
of making you see the pictures he has in mind that 
few writers possess. Notwithstanding its faults, 
the book can be heartily recommended to the dis- 
criminating reader of fiction as most emphatically 
worth the reading — indeed, we believe we hazard 
nothing in predicting that it will be one of the most 
notable books of the output for 1901. 


New York: The 
For sale in Albany 


Voysey. By R. O. Prowse. 
Macmillan Company, 1901. 
by A. H. Clapp. 

The author of “The Poison of Asps” has pro- 
duced another clever book in Voysey. Mr. Prowse 
belongs to the analytical school of writers. The 
plot of his latest book is based on the inner play 
of character and the customs of social life between | 
a young Englishman and the wife of a man he | 
knew at Oxford. The novel turns on the gradual | 
gain of influence by her over him; as a minute study | 


of character, it is little less than masterly, a distinct 
addition to the literature of the day. 





Under the Redwoods. By Bret Harte. Boston: | 
Houghton, Mifflin & Co., 1gor. 
| 


, this season. 


globe-trotters, Indians, Chinamen and vagabonds 
are his men, and among his characters will also be 
found some of the most charming girls and women 
in fiction. The volume is additionally interesting 
from the fact that there has been included a chap- 


ter of fascinating autobiography entitled ‘“ Bo- 
hemian Days in San Francisco.” 
Dwellers in the Hills. By Melville D. Post. New 


York: G. P. Putnam’s Sons, 1go1. 


The author of ‘The Man of the Last Resort” 
has here produced a fine story of boyhood as re- 
called by the grown man, a boyhood passed in the 
old-time West Virginia cattle country, to most 
readers a strange life and an unknown land. Mr. 
Post describes it with unusual skill and power — in 
fact has produced that rare thing —a real romance. 
At the same time, the tale is true in every detail, 
for it is from the author’s own experience. The 
book abounds in passages of rare poetic beauty, 
relieved by a certain wild humor that cannot fail 
to prove contagious. We unhesitatingly record our 
opinion that “ Dwellers in the Hills” is one of the 
most praiseworthy works of fiction that has appeared 
Mr. Post has not only chosen a new 


| field, but a new manner of telling a story —a story 


of thoroughly well-sustained dramatic interest. No 
one can fail to be deeply interested in the narrative 
of how little Quiller and his men got home the 
six hundred head of cattle in spite of the Wood- 
fords’ conspiracies. The action all takes place in 
the space of three days, and while one is never 
allowed for a moment to lose sight of the main 
issue, one sees the whole hill country and its people. 


Fact and Fable in Psychology. By Joseph Jastrow. 
Boston: Houghton, Mifflin & Co., 1901. 


The author of this admirable collection of essays 
is professor of psychology in the University of Wis- 
consin and president of the American Psychological 
Association. Throughout, his work will be found 
eminently sane, well-considered, thoughtful and en- 
lightening. He not only takes strong ground 
against all those delusions which the ever-credulous 
public is ready to accept, but gives strong and it 
seems to us unanswerable reasons for his position. 
In his masterly expositions, he turns the search- 
light of common sense upon credulity and super- 
stition in the many forms in which they are to be 
found, and makes short work of them. While a 


Some one has remarked that while doubtless, the| master of lucidity of style, Prof. Jastrow is suffi- 
Creator could have made a better berry than the) ciently witty and colloquial to make his topic popu- 
strawberry, doubtless, the Creator never did. Simi-| jar with many persons who would probably look 
larly, it might be said of Bret Harte, that while | askance at a heavier book. One of the most inter- 
some one might have written better short stories | esting chapters is the last, entitled, ‘The Dreams 
of California life in the early days than he has of the Blind,” in which the world-famous deaf-mute, 
written, doubtless no one yet has. They seem to); Hellen Keller, figures. 
be wholly individual, incomparable, unique. This | 
collection of Mr. Harte’s most recent productions | The Helmet of Navarre. By Bertha Runkle. New 
will be found to possess all the delightful charm York: The Century Company, 1901. 
that characterizes his writings, a charm that is as 
well-defined as it is indescribable. 


Miss Runkle’s popular novel, of which we are 
Sailors, miners, ‘told 100,000 copies were ordered before publication, 
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is after the well-known pattern that has done such 
excellent service from Dumas to Weyman — Paris 
in the days of internecine war and strife. 





against each other, brawling, fighting duels; great 
swordsmen who, for purposes of the author, inflict 
only slight wounds in order that they may live (?) 
to fight in subsequent chapters; a wonderful yokel 


who holds his own with the best and cleverest of | 


them; a great lady in love, rivalries for her hand, 
ignoble treachery; and, at the very last, Henri IV. 
There is plenty of action, and no lack of excite- 
ent, and not a little ingenuity has been shown by 
the author in making use of stock situations; the 
story swings along at a great pace, as it is cleverly 
told, but one cannot help rebelling at the wrench- 
ing of the probabilities or seeing through the thin 
illusion. The story might be very properly termed 
a good imitation of the best. That it will find many 
readers admits of no doubt. 


———_4-————_ 
“FARMING OUT” CONTRACTS. 


When the contract for the State printing was 
awarded to one McCarthy, it may be remembered, 
objection was made on the ground that he had no 
plant, and the prediction was made that he would 
at once proceed to “farm out” his contract. Those 
who thus predicted proved true prophets. The con- 
tract was apportioned among several Albany 
printers, including Lyons, Williams, Brandow and 
Quayle. Under the well-known unbalanced bid 
system, State Printer Lyons receives $2.00 a page 
for matter that almost any printer in Albany having 
the necessary facilities would be willing to do for 
from 75 to 80 cents per page and count on a good 
margin of profit in the work. But this is not all — 
and here, let us remark, is the colored individual in 
the woodpile. It is stated that Lyons is able to still 
farther add to his profits by reason of the fact that 
he has the type of most of these pages standing, 
and hence it is about all clear profit when he is 
able to use the matter a second time, as is often 
the case 

Now that a new contract for the State printing 
and for the Session Laws is about to be let, it 
would be weil for the authorities to provide that on 
all matter once paid for by the State, allowance 
should be made, both in the State printing and more 
especially in the Session Laws, where all the bills 
are set up and plates made from them and then are 
used over again for the State edition of the Session 
Laws, for which a large price is charged — $1.80 to 
$2.00, where, in other States, they are to be obtained 
for 75 cents to a dollar. 


—— — 


The June session of the New York Court of 
Appeals will be held at the city and county hall, in 
the city of Buffalo, commencing June third, and 
continuing three weeks. 


THE ALBANY CAR STRIKE. 


There | 
are courtly nobles serving different causes, plotting | ), 


The reasons for the strong prejudice against 
| labor organizations which exists on the part of 
| many employers, were clearly shown by the prog- 
| ress and results of the strike of street car employes 
in this city, now happily ended. There was, in the 
first place, no adequate reason whatever for the 
unfortunate dispute which not only stopped all 
street car traffic in Albany, Troy and their suburbs, 
some fifty miles of lines, for nearly two weeks, 
caused great inconvenience to residents and large 
loss to business men, and the calling out of several 
thousand State troops to quell rioting, but — most 
deplorable of all—claimed the lives of two unof- 
| fending citizens. All legitimate differences between 
| the employes and the company could have been 
| settled amicably, and would have been, but for the 
precipitate haste of the men to strike, in utter dis- 
| regard of right and justice and of the earnest advice 
‘* their own leaders. The strike, while sometimes 
justified, is often not only unnecessary, but posi- 
tively criminal. It should in all cases be the last 
| desperate resort to obtain rights not otherwise 
| possible to obtain. The untenability of the men’s 
| position in the Albany strike is clearly shown by 
|their action in abandoning the contention which 
was at the bottom of all the trouble. The one 
demand which the local union placed above all 
others in importance, was that the United Traction 
Company should “unionize” its road—that is, 
discharge the eight or ten men, perfectly satisfac- 
tory and faithful in their service, who did not belong 
to the union and who steadfastly refused to be 
coerced into joining it. After all the inconvenience, 
turmoil, paralysis of business, brutality, reign of 
terror, and finally loss of life, the strikers announced 
their willingness to waive the one demand which 
they ought to have known from the beginning 
the company never could and never would grant, 
even if every dollar invested in the road was to 
be lost; not merely because they believed in stand- 
ing by those who were faithful to them, but for 
the reason that to discriminate against an employe 
because he did not see fit to join a labor union 
would be as reprehensible in morals, and as con- 
trary to law, as to discriminate against those who 
saw fit to join a union. In other words, the 
strikers tacitly admitted that they had been wrong 
from the beginning on the one point which had 
from the first prevented a settlement without a 
strike. The action of the company throughout the 
whole dispute was firm, honorable and eminently 
fair; its officers and directors did everything they 
could possibly have done, in honor, to prevent 
the strike, and after it had been inaugurated, to 
bring it to an end. The strike has brought home 
several important lessons which are likely to be 
| heeded for some time to come. Perhaps the most 


| 


| 
| 





| wana of these is the necessity of keeping petty 
politics out of municipal administration. 


Had the 
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police been worth their salt, there would have 


been no necessity to call out the militia. Why they 
were not more efficient, and whether they were 
officially as well as actually in league with the 
riotous portion of the strikers and their sympath- 
jzers, investigation may disclose. If mere incom- 
petency in the higher officials of the department | 
was the real cause of the disgraceful supineness 
or open connivance of the police with the mob, | 
then the need of a change is equally urgent. | 
Another lesson to be learned from this strike is | 
the need of keeping off of public streets patroled | 
by armed soldiers, unless called there by urgent | 
business; attacks by mobs upon cars filled with 
armed troops are likely to be dangerous to some- | 
body, and while these are going on or likely to 
happen, the only safety for peaceable citizens is 
in their own homes or places of business. Very 
much of the disorder in Albany was attributable 
to immature youths, either belonging to or candi- 
dates for the “hoodlum” class, who should have 
been either in school or at home tasting of the 
parental rod, instead of thronging the streets 
shouting “scab” and in other ways inflaming the 
public mind. An additional lesson to be learned 
is the duty of frowning down every attempt at 
violence after a strike has been inaugurated. With 
the very first brickbat thrown in Albany, the cause 
of the strikers was lost. 

We observe that a committee of citizens have 
undertaken to probe the strike matter to the 
bottom, particularly as to the attitude of the police. 
It is to be hoped that, unlike many a worthy pro- 
ject for the amelioration of. municipal evils, it will 
escape the sad fate of dying a-borning. 


pee eee een 
A RUMORED PARTNERSHIP. 


James, Marxus & Ros. 

Dame rumor hath it that with the opening of 
the new century a very notable co-partnership 
has been formed in this ancient city for purposes 
defensive and offensive —a sort of angelic trium- 
virate, some scoffer has termed it. If it be true 
that the gentlemen whose names have been bruited 
about in connection with the enterprise really con- 
stitute the partnership, then there cannot possibly 
be anything offensive about it, for they are all em- 


| our sympathy; 





phatically sans reproche. The whole affair seems 
to be shrouded in mystery, for so far as we have | 
been able to learn, no formal partnership papers | 
have been filed, nor have any of the alert daily 
prints made any mention of the alleged co-partner- 
ship; so that Dame Rumor —lying jade that she 
is— may simply have been at her old tricks. The 
following doggerel, received from an esteemed 
reader just as we were going to press, is apropos, 
but instead of elucidating the mystery seems, by 
its veiled allusions to still further increase it. Our 











correspondent seems to mention the names of the 
partners, but we are confident they are merely 
pseudonyms. He appears to have suffered terribly 
in delivering himself of the “verse,” and he has 
we sincerely hope he will have 
recovered from the attack by the time of the 
appearance of our next issue when we shall doubt- 


|less be able to give our readers something more 


explicit about this mysterious affair. 


THe ANGELIC THREE. 
James, Markus & Rob, 
In unison now, their hearts throb, 
“We'd ne’er condescend 
The wrong to defend,” 
They cry, with an audible sob. 


“We live for the public, alone, 
No injustice we e’er would condone, 
We sing in solo, 
‘Pro bono publico’ 
And we live near the steps of the throne.” 


“We plan for the public weal, 
The pulse of the people we feel, 
We fight every job — 
If you doubt it, ask Bob — 
He knows everything that’s a steal.” 


“We're dear little angelic things — 
You note our incipient wings, 
And the light (though it’s faint), 
Round the head of each Saint, 
In a species of luminous rings, 


“Ts something we'll need, by and by, 
When we’re presently called up on high, 
And our harps we are thrumming — 
So you think it’s becoming? 
Well, really, we’re most ready to fly.” 


“And so, while we’re almost too too, 
Yet still that we’re mortal ’tis true; 
And that’s why we don’t fail, O, 
While growing out halo, 
To sample a flesh-pot or two.” 


“James, Markus & Rob, 
In unison now, our hearts throb, 
Though we’re angels of light 
We're not ready, quite, 
To go home,” the three cry, with a sob. 


ee ed 
English Rotes. 


A year or two back there were five ’varsity oars 
upon the bench; now there are but two, Lord 
Macnaghten and the master of the rolls. 


Every fool, said the Times, in a recent leading 
article, must by right have his fling in court. And 
so it happens that persons selected for attack, in 
no small degree because they are supposed to be 
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well-to-do, must carry on costly litigation with the 
certainty that victory will be to them much the same 
as defeat. A feeling is growing among lawyers — 
it has always existed among laymen —that some 
check should be put on the litigant who relies, not 
on the strength of his case, but on his own poverty 
and his opponent’s wealth. 


The lord chancellor, speaking at the annual din- 
ner of the Chemical Society, remarked that he had 
heard it whispered — he would not say by unkind 
friends —that the work of the house of lords in 
manufacturing acts of parliament was not absolutely 
perfect, but the more they advanced in the science 
of language, in perfecting precision in organizing 
human thought and reasoning, the plainer they 
would make to the popular understanding the mean- 
ing of an act of parliament. Nothing could more 
induce to the making of clear laws than a scientific 
education, which would bring about an assiduity of 
reasoning and clearness of thought. 


A curious question was raised before Sir Francis 
Jeune last week in the case of The Swift, an action 
by an oyster company to recover damages for in- 
jury done to their oyster beds by the grounding 
thereon of the defendant’s brigantine, says the 
Solicitors’ Journal. Negligence in the navigation 
of the vessel was established, and the defense 


raised was that oysters were ferae naturae, and were | 


not recognized as the subject of private property, 
and that there was no remedy in rem for damage 
done to them by a ship. It was, however, impos- 
sible to contend that oysters in an oyster bed are 
not private property at the present day; section 51 
of the Fisheries Act, 1868, expressly declares that 
such oysters are the absolute property of the own- 
ers of private oyster beds if such beds are suffi- 
ciently marked out or known. The contention was 
that in 1861, when the remedy in rem was given by 
the 24 and 25 Vict. c. 10, property in oysters in an 
oyster bed was unknown, and that that remedy was, 
therefore, inapplicable. The president declined to 
give effect to either part of this contention; author- 
ity is not wanting to show that private property in 
oysters was recognized before 1861 (see Mayor of 
Colchester v. Brooke, 7 Q. B. 339). And even if 
this were not established, this right of property is 
fully recognized by the Fisheries Act, 1868; it seems 
clear, therefore, that damage to property so recog- 
nized may be made the subject of an action under 
the act of 1861, although such property may not 
have been within the scope of that act at the time 
when it was passed. In the future it will be im- 
possible to ascribe any ferocity to the oyster. 


A bill has been introduced in the house of com- 


mons by the attorney-general which is intended to | 


obviate the inconvenience resulting from the rule 
that appointments under the crown terminate, apart 
from special statutory provision, upon the death of 
the sovereign, says the Solicitors’ Journal. To a 
limited extent such special provision was made by 


—<« 
— 


the succession act (6 Anne, c. 41, Revised Statutes), 
which retained the holders of appointments jp 
Great Britain or Ireland in office for six months 
after the death, unless sooner discharged by. the 
new sovereign. The present bill goes further and 
is also unrestricted as to place. It proposes to 
enact that “the holding of any office under the 
crown, whether within or without his majesty’s 
dominions, shall not be affected, nor shall any 
fresh appointment thereto be rendered necessary, 
by the demise of the crown; and also that the act, 
which is to be cited as the demise of the crown act, 
1901, shall take effect as from the last demise of the 
crown. The bill was down for second reading on 
| Thursday. 





An arithmetical calculation based on the figures 
provided by Whitaker’s Almanack, says the Daily 
| Telegraph, shows that the average age of a law 
lord is sixty-eight. The lord chancellor is seventy- 
|six; Lord Lindley is seventy-two; Lord Mac- 
naghten is seventy; Lord Davey is sixty-seven, and 
Lord Robertson is fifty-five. The average age ofa 
| lord justice, arrived at similarly, is something over 
| sixty-two. Rigby, L. J., is sixty-seven; the master 
| of the rolls is sixty-five; Stirling, L. J., is sixty-four; 
| Vaughan Williams, L. J., is sixty-two; Romer, L. J., 
\is sixty, and Collins, L. J., is fifty-eight. The 
| King’s Bench judge is a trifle younger than a lord 
justice. His average is not quite sixty-two. Lord 
Alverstone, C. J., is fifty-nine; Mathew, J., is 
seventy; Day, J., is seventy-four; Wills, J., is 
seventy-two; Grantham, J., is sixty-five; Lawrance, 
J., is sixty-eight; Wright, J., is sixty-one; Bruce, J., 
is sixty-six; Kennedy, J., is fifty-four; Ridley, J., is 
fifty-seven; Bigham, J., is sixty; Darling, J., is fifty- 
| one; Channell, J., is sixty-two, and Phillimore, J., 
| and Bucknill, J., are fifty-five. The chancery judge 
is a young thing of fifty-nine. Kekewich, J., heads 
the list at sixty-eight; Cozens-Hardy, J., is sixty- 
two; Joyce, J., is a year younger; Byrne, J., is 
fifty-six, and Buckley and Farwell, JJ., are fifty-five, 
jointly and severally, 





———_o———_ 


Prof. Charles Noble Gregory of the University of 
Wisconsin has been offered the position of chan- 
cellor of the law faculty of Iowa University. 


a 


Hon. Charles S. Cole, for more than eight years 
one of the associate justices of the Supreme Court 
of the District of Columbia, has tendered his resig- 
nation and will resume active practice of the law 
in the city of Washington. 


> —____ 

The annual meeting of the Illinois State Bar As- 
sociation for 1901 will be held at the Auditorium 
Hotel, Chicago, instead of at the Chicago Beach 
Hotel, as has been the custom for some years. 
The dates of the meeting are Thursday and Friday, 
July eleventh and twelfth. 
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